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PENNSYLVANIA  LIQUOR  CONTROL  BOARD 
RESPONSE  TO 

LEGISLATIVE  BUDGET  AND  FINANCE  COMMITTEE 
SUNSET  PERFORMANCE  AUDIT  OF  THE 
PENNSYLVANIA  LIQUOR  CONTROL  BOARD 


VOLUME  I 
REPORT  BY 


LEGISLATIVE  BUDGET  &  FINANCE  COMMITTEE  STAFF 


The  Pennsylvania  Liquor  Control  Board  appreciates  the  opportunity 
to  respond  to  the  Sunset  Performance  Audit  Report  prepared  by  the 
Legislative  Budget  and  Finance  Committee  Audit  Staff.  We  have  carefully 
reviewed  each  of  the  thirty-two  (32)  findings  and  recommendations 
presented  in  the  report.  In  the  following  pages  we  address  each  finding 
individually  offering  additional  information  where  we  feel  it  is 
appropriate . 
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A.  RELATIONSHIP  TO  PUBLIC  HEALTH,  SAFETY  AND  WELFARE 


The  Legislative  Budget  and  Finance  Committee  (LB  &  FC)  auditors 
prepared  a  comprehensive  explanation  of  the  health  risks  and  safety 
hazards  related  to  alcoholic  beverages  and  the  manner  in  which  the 
Pennsylvania  Liquor  Control  Board  responds  to  its  mandate  to  protect  the 
public  in  relation  thereto.  In  addition,  the  auditors  presented  a 
historical  overview  of  the  Liquor  Control  Board  and  related  the  control 
function  to  the  various  systems  of  control  in  place  in  other  states. 

The  LB  &  FC  report  finds  that  the  Pennsylvania  Liquor  Control  Board 
serves  to  protect  the  public  health,  safety  and  welfare.  Further  the 
auditors  indicate  that  the  regulatory  activity  of  the  Pennsylvania 
Liquor  Control  Board  is  in  the  public  interest  and  that,  ".  .  .the 
State-run  system  responds  to  a  natural,  unstimulated  demand  in  making 
liquor  available  for  those  individuals  who  wish  to  purchase  alcoholic 
beverages  while  in  no  way  soliciting  citizens  to  make  a  purchase.  .  ." 
The  sentiments  of  the  Liquor  Control  Board  are  articulated  by  this 
aspect  of  the  finding. 

The  finding  further  states  that  it  has  not  been  shown  conclusively 
that  the  degree  of  alcohol-related  problems  is  necessarily  a  function  of 
the  nature  of  a  state's  liquor  control  system,  and  that  the  required 
involvement  of  the  state  in  the  distribution  and  sale  of  alcoholic 
beverages  is  not  as  obvious  as  the  need  for  the  state  to  be  involved  in 
the  licensing  and  enforcement  function. 

We  take  issue  with  the  posture  of  the  auditors  on  these  points.  The 
Liquor  Control  Board  is  aware  of  the  grave  consequences  associated  with 
the  misuse  of  alcoholic  beverages  and  has  historically  taken  very 
seriously  its  commitment  to  control  the  manufacture,  sale,  use, 
possession  and  transportation  of  liquor  and/or  malt  or  brewed  beverages. 
Even  with  the  constraints  placed  upon  the  agency  through  the  mandated 
definition  of  purpose,  the  agency  strives  to  strike  the  delicate  balance 
which  must  be  achieved  in  order  to  serve  the  best  interests  of  the 
public.  While  maintaining  the  balance  inherent  in  the  law.  Board 
personnel  must  constantly  be  aware  that  they  are  public  servants  and 
react  accordingly.  Pennsylvania  is  a  control  state,  committed  to  the 
concept  of  control  and  public  service  at  each  level  of  transaction, 
therefore  the  nature  of  our  control  system  is  directly  related  to  the 
relatively  low  degree  of  alcohol-related  problems  and  the  effective 
handling  of  those  problems  (See  report  by  Deloitte  Haskins  and  Sells, 
LB&FC  Volume  III  and  PLCB  response) . 

The  Liquor  Control  Board  believes  that  the  integration  of  all 
functions  related  to  alcoholic  beverages  assures  the  public  that  the 
best  possible  service  is  provided  in  all  aspects  of  the  manufacture, 
sale  and  use  of  the  product.  The  agency  feels  that  the  public  is  both 
accommodated  and  protected  by  the  system  currently  in  place.  A  system 
of  checks  and  balances  is  built  into  the  statute  that  prevents  any  one 
function  from  overriding  the  intent  of  the  mandate. 
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A  single  agency  serves  to  control  and  sell;  therefore,  there  is  no 
financial  motivation  for  sales  to  persons  who  should  not  be  served. 
Consumers  are  assured  of  strict  quality  control.  All  products  undergo 
periodic  laboratory  analysis  and  defective  products  can  be  removed  from 
all  state  liquor  store  shelves  immediately.  Furthermore,  since 
licensing  and  enforcement  functions  are  integrated,  efficiency  of 
manpower  utilization  can  be  maximized.  Statewide  district  offices 
provide  for  direct  public  access. 

The  system  of  liquor  control  currently  in  place  in  this 
Commonwealth  provides  a  very  low  per-capita  consumption  rate  with  a  high 
per-capita  revenue  rate.  To  duplicate  this  result  in  the  private 
sector,  per-capita  consumption  would  have  to  increase  considerably, 
indicating  more  sales  outlets  (See  PLCB  response  to  Deloitte,  Haskins 
and  Sells,  Volume  III).  With  some  or  all  sales  accomplished  through  the 
private  sector,  it  would  seem  reasonable  to  expect  increased  advertising 
and  glamorization  of  alcoholic  beverages  as  private  outlets  compete  for 
market  shares. 

Another  point  mentioned  in  the  auditors'  report  which  should  be 
emphasized  is  the  high  percentage  of  PLCB  employees  selected  through  the 
Civil  Service  process.  The  Liquor  Control  Board  employs  over  3,800 
persons,  99.1%  of  whom  are  civil  service  employees.  According  to  the 
1984  Governor's  Annual  Work  Force  Report,  the  Liquor  Control  Board  ranks 
second  among  Commonwealth  agencies  in  terms  of  the  percentage  of 
positions  filled  through  civil  service.  This  is  a  factor  which  should 
be  carefully  considered  when  evaluating  the  issue  of  whether  the 
Pennsylvania  Liquor  Control  Board  should  continue  to  perform  all  of  its 
current  functions.  The  Liquor  Control  Board  asserts  that  the  high 
percentage  of  civil  service  employees,  who  are  subject  to  civil  service 
and  criminal  sanctions  as  well  as  agency  action  for  misconduct, 
certainly  increases  the  desirability  of  continuing  the  performance  of 
present  functions  within  the  agency.  The  Department  of  Revenue, 
frequently  mentioned  as  a  possible  alternative  to  perform  one  or  more 
functions,  employs  22.5%  civil  service  employees.  The  Office  of  the 
Attorney  General  and  Auditor  General,  also  mentioned  as  alternatives, 
employ  no  Civil  Service  personnel.  We  feel  that  the  introduction  of 
politics  into  the  liquor  licensing/liquor  enforcement  function  could 
create  problems  at  best,  and  a  system  of  blatant  corruption  at  worst. 

Finally,  with  respect  to  the  studies  cited,  it  was  noted  that  three 
other  control  states  have  conducted  analyses  regarding  the  fiscal 
implications  of  conversion  to  the  private  sector.  All  three  concluded 
that  conversion,  in  order  to  maintain  current  revenue,  would  require 
either  increased  sales  of  a  significant  level  with  increased  per  capita 
consumption  and/or  a  price  increase  of  substantial  proportion.  These 
findings  appear  to  be  in  concert  with  those  indicated  by  the  1984 
Deloitte,  Haskins  and  Sells  study  included  in  Volume  III  of  the  LB  &  FC 
Sunset  audit  report. 
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B.  PUBLIC  INPUT  AND  PARTICIPATION 


B-l .  Consumer  Input 

The  agency  concurs  with  the  recommendation  that  a  mechanism  be 
implemented  to  obtain  consumer  input  at  the  liquor  store  level.  This 
mechanism  has  been  utilized  in  the  past.  As  an  example,  in  1982  on-site 
customer  surveys  were  used  to  elicit  comment  on  a  pilot  merchandising 
display  technique.  Questionnaires  have  been  sent  to  all  licensee 
customers  of  wholesale  only  stores  soliciting  suggestions  for 
improvement  in  these  operations.  The  agency  will  consider  the  mechanism 
used  by  the  Washington  State  Liquor  Control  Board  as  a  guide. 

B-2 .  Advisory  Committees 

The  PLCB  will  carefully  consider  the  possibility  of  creating  a 
consumer  advisory  committee.  Contact  with  the  states  identified  by  the 
auditors  as  currently  utilizing  such  committees  should  provide  insight 
as  to  their  composition,  function,  and  authority.  This  will  in  turn 
allow  us  to  properly  assess  the  implications  and  value  of  a  consumer 
advisory  committee. 

Liquor  industry  representatives  have  traditionally  provided  input 
to  the  agency  either  directly  to  the  Board  or  through  their  trade 
organizations.  It  is  our  opinion  that  an  industry  advisory  committee 
would  provide  merely  an  additional  channel  for  input  already  reaching 
the  agency,  not  an  additional  source  of  input.  Our  contact  with  the 
industry  and  its  organizations  leads  us  to  believe  that  selection  of 
such  a  panel  would  be  nearly  impossible  due  to  the  inherent 
competitiveness  of  the  liquor  industry. 

Both  public  and  industry  input  is  currently  solicited  through 
public  hearings  on  both  licensing  and  regulatory  matters.  This  is 
exemplified  by  the  series  of  hearings  recently  held  throughout  the 
Commonwealth  to  elicit  public  and  licensee  comment  on  the  question  of 
"happy  hours"  in  licensed  establishments.  All  such  hearings  are 
advertised  in  advance  and  comment  is  welcomed.  In  addition,  recent 
trade  practice  seminars,  held  jointly  by  the  PLCB  and  the  federal  Bureau 
of  Alcohol,  Tobacco  and  Firearms  provided  an  avenue  for  the  exchange  of 
information  with  the  industry. 

B-3 .  Bilingual  Public  Information  Materials 

The  agency  does  not  currently  publish  a  great  deal  of  public 
informational  material  in  Spanish.  The  "Pennsylvania  Drug  and  Alcohol 
Abuse  Act,"  of  April  14,  1972,  P.L.  221,  No.  63,  71  P.S.  sl690,  101 
et.seq.,  established  the  Governor's  Council  on  Drug  and  Alcohol  Abuse. 
This  Council  has  now  been  incorporated  as  a  unit  of  the  Department  of 
Health  under  the  Deputy  Secretary  for  Drug  and  Alcohol  Programs.  The 
original  legislation  charged  the  Council  with  coordinating  the  efforts 
of  all  State  agencies  in  educational  and  training  aspects  of  drug  and 
alcohol  abuse  and  dependence  problems.  This  responsibility  now  rests 
with  the  aforementioned  operational  segment  of  the  Department  of  Health 
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which  is  charged  with  preparing  a  variety  of  educational  materials  with 
respect  to  this  problem  area. 

Should  the  PLCB  decide  to  expand  its  public  information  output  to 
include  bilingual  publications,  it  would  be  advisable  to  coordinate  all 
such  materials  with  the  Department  of  Health  and  utilize  their  expertise 
as  to  what  materials  would  be  effective  and  what  language (s)  would  be 
appropriate  for  use.  We  are  not  aware  of  the  types  of  programs  and 
materials  currently  being  produced  by  other  agencies  which  may  lead  to 
duplicative  effort,  should  we  proceed  to  expand  our  own  offerings. 

The  agency  will  consider  expanding  its  public  information 
materials,  if  it  appears  feasible,  after  contact  with  and  evaluation  of 
Department  of  Health  efforts  in  the  area. 


B-4 .  Limited  Access  of  Media  and  Public  To  Board  Meetings 

The  agency  is  gratified  that  the  auditors'  recognize  that  the  PLCB 
is  in  compliance  with  the  Open  Meeting  Law,  65  P.S.  s261  et  seq. 

Despite  this  finding,  the  auditors  recommend  that  the  agency  consider 
moving  its  meetings  to  a  larger  room  in  order  to  more  easily  accommodate 
the  media  and  the  public.  The  current  Board  meeting  room  has  always 
provided  convenient  space  for  such  meetings  as  the  Board  Secretary's 
files  are  nearby  as  are  the  offices  and  files  of  all  those  involved  in 
the  meetings. 

Sufficient  space  to  accommodate  the  public  and  the  media  has  never 
proven  to  be  a  problem.  As  the  auditors  point  out,  notice  of  upcoming 
meetings  are  advertised  in  local  papers  and  in  the  Pennsylvania 
Bulletin.  Rarely  is  there  a  sufficient  public  demand  for  participation 
to  require  additional  seating  beyond  what  is  currently  available. 

The  sole  challenge  to  adequate  access  by  the  media  was  raised  by 
KYW-TV  of  Philadelphia.  At  the  time  this  station  desired  to  film  Board 
meetings  for  the  sole  purpose  of  gathering  material  for  an  "expose" 
conducted  by  their  I-Team.  The  I-Team  is  no  longer  in  existence,  the 
series  has  been  discontinued,  and  there  has  been  no  demand  since  to  have 
Board  meetings  televised  or  videotaped. 

On  those  occasions  where  further  space  is  required  to  accommodate 
public  and/or  media  demand  for  attendance  at  meetings,  the  agency  has 
relocated  Board  meetings  to  larger  quarters.  We  would  certainly  be 
willing  to  do  so  again  should  the  need  arise. 

The  agency  will  consider  the  recommendation  that  the  Board  tape 
record  its  meetings  to  provide  a  verbatim  record  of  the  proceedings. 
Although  the  Board  Minutes  as  currently  maintained  have  always  proven  to 
be  adequate,  a  more  complete  record  may  prove  beneficial. 
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C.  LIQUOR  ENFORCEMENT  OFFICER  POSITION  REQUIREMENTS 


The  LB  &  FC  finding  indicates  that  the  requirements  for  the 
position  of  PLCB  Enforcement  Officer  are  less  stringent  than  those  of 
similar  positions  in  other  state  agencies  and  liquor  enforcement 
officers  in  other  states.  It  was  recommended  that  the  PLCB  consider 
seeking  approval  of  the  Office  of  Administration  to  upgrade  the 
standards . 

The  PLCB  is  in  complete  agreement  with  this  recommendation.  The 
charts  developed  by  the  LB  &  FC  staff  to  supplement  the  finding  are 
pertinent  and  readable,  and  should  serve  to  lend  further  support  to  the 
agency  as  the  issue  is  pursued. 


7 


D.  ENFORCEMENT  OFFICER  COMPLEMENT  LEVEL 


The  LB  &  FC  audit  team  examined  the  number  of  liquor  enforcement 
officers  in  a  sampling  of  states  and  compared  their  findings  with  the 
number  of  officers  employed  by  the  Pennsylvania  Liquor  Control  Board. 
Numbers  of  officers  were  ranked  in  terms  of  total  number,  number  per  100 
licensed  establishments,  number  per  10,000  population  and  number  per 
1,000  square  miles.  Pennsylvania  ranked  within  the  top  three  in  all 
categories  and  number  one  in  terms  of  total  officers.  Mention  is  made 
of  the  fact  that  the  duties  and  responsibilities  of  officers  are  not 
specified . 

The  Pennsylvania  Liquor  Control  Board  believes  that  without  a 
specific  examination  of  the  scope  of  the  duties  of  enforcement  officers 
in  each  of  the  states  sampled,  the  information  provided  by  the  finding 
and  supplemental  tables  cannot  be  used  as  points  of  comparison.  Absent 
a  valid  basis  for  comparison,  it  is  impossible  to  make  a  determination 
as  to  the  adequacy  of  the  PLCB  enforcement  officer  complement  level. 
Merely  comparing  numbers  with  other  organizational  entities  cannot  be 
construed  as  establishing  proper  or  improper  staffing. 

The  Pennsylvania  Liquor  Control  Board  recognizes  the  merits  of  the 
LB  &  FC  recommendation  that  the  PLCB  Bureau  of  Enforcement  develop  a 
formula  or  other  formal  method  for  determining  and  maintaining  optimal 
staffing  levels.  A  study  encompassing  all  vital  points  will  be 
initiated . 
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E.  ENFORCEMENT  AUDITS  OF  LICENSEES 


The  Agency  is  in  accord  with  the  findings  of  the  LB  &  FC  audit 
staff,  regarding  enforcement  audits  of  licensees.  However,  we  are  not 
certain  that  Legislative  action  as  recommended  by  the  LB  &  FC  staff  is 
necessary  to  correct  this  problem.  It  is  our  interpretation  that  the 
Liquor  Code  in  its  establishment  of  the  general  powers  of  the  Board 
confers  this  responsibility  and  authority  upon  the  agency  and  not  upon 
the  Comptroller  who  is  employed  by  the  Governor's  Office  of  the  Budget. 

The  Comptroller  assigned  to  the  Pennsylvania  Liquor  Control  Board 
has  indicated  that  Management  Directive  325.3  establishes  that 
"Financial/Compliance  audits  of  organizations,  programs,  activities,  and 
functions  (including  subrecipients)  shall  be  performed  by  Comptroller 
offices,"  and  therefore  such  audits  should  be  conducted  by  his  staff. 
This  agency  continues  to  maintain  its  opposition  to  this  opinion  on  the 
part  of  the  Comptroller  assigned  to  the  Pennsylvania  Liquor  Control 
Board . 

As  we  interpret  present  liquor  law  to  place  license  audit  authority 
and  responsibility  with  the  Liquor  Control  Board,  we  question  the 
repudiation  of  this  statutory  authority  through  Management  Directive. 

We  would  further  question  whether  the  reference  in  Management  Directive 
325.3  related  to  compliance  audits  was  ever  intended  to  incorporate  this 
type  of  unique  auditing  requirement.  It  seems  more  likely  that  this 
Directive  intends  to  assign  to  Comptrollers  the  responsibility  to  audit 
for  compliance  with  rules  regarding  the  utilization  of  Commonwealth 
funds  as  opposed  to  compliance  with  specific  laws  and  regulations  as  is 
the  case  with  alcoholic  beverage  licensees. 

We  intend  to  pursue  this  matter  in  order  that  we  might  reinstate 
our  efforts  to  reestablish  the  Liquor  Law  Enforcement  Examiner  job  class 
as  recommended  by  the  LB  &  FC  staff. 
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F.  TIMELINESS  OF  COMPLAINT  PROCESSING 


The  LB  &  FC  audit  team  found  that  the  PLCB  Bureau  of  Enforcement 
processes  complaints  on  a  timely  basis. 

Random  samples  of  complaints  taken  via  the  PLCB  Toll-free  hotline 
number  were  used  in  the  examination  of  this  particular  issue.  It  should 
be  noted  that  complaints  are  also  received  at  the  Enforcement  district 
offices.  Complaints  are  often  received  from  police  departments  or  other 
law  enforcement  agencies.  All  complaints  are  investigated. 

Furthermore,  with  respect  to  the  toll-free  hotline  we  point  out 
that  information  cards  with  the  hotline  number  are  distributed  to  the 
public.  Posters  describing  common  violations  of  Liquor  Law  and 
including  the  hotline  number  are  distributed  to  local  police  and 
community  leaders. 
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G.  PLCB  LICENSEE  FILES 


The  LB  &  FC  audit  team  recommends  that  a  fully  computerised 
licensee  file  system  be  implemented  and  maintained  at  the  Pennsylvania 
Liquor  Control  Board.  The  PLCB  concurs.  (See  PLCB  response  to 
Deloitte,  Haskins  and  Sells,  LB  &  FC  Volume  IV.) 

The  agency  has  been  aware  of  the  need  to  acquire  and  implement 
software  which  will  promote  efficient  processing  and  effective  service 
delivery  to  the  public.  On-line  access  to  licensing  information  is 
scheduled  to  commence  in  late  Spring  of  1985.  The  agency  EDP  multi-year 
plan  identifies  Licensing  as  a  priority  area.  Currently,  automated 
printing  of  license  renewals  and  fee  tracking  are  included  in  the 
licensing  data  base.  Further  enhancements  will  include  major  expansion 
in  the  areas  of  historical  records  and  enforcement  data. 
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H.  ENFORCEMENT  MANPOWER  DEPLOYMENT 


The  LB  &  FC  auditors  recommended  that  the  Bureau  of  Enforcement 
develop  and  implement  a  staffing  formula  which  could  be  applied  to  the 
deployment  of  enforcement  manpower. 

The  Bureau  of  Enforcement  has  been  in  the  process  of  developing 
more  sophisticated  systems  for  compiling  enforcement  data  and  developing 
statistics.  In  addition,  an  integrated  system  is  under  development 
which  will  track  citation  activity  through  the  various  reviewing  points 
within  the  agency.  This  system  will  be  extremely  useful  in  providing 
input  into  manpower  deployment  planning  efforts. 

As  a  result  of  its  efforts  to  expand  the  use  of  available 
technology,  the  Bureau  of  Enforcement  will  be  able  to  gather  more  data 
from  field  offices.  This  additional  data  might  include  the  number  of 
investigations  initiated,  number  of  miles  traveled,  officer  workload, 
and  other  relevant  information  that  can  contribute  to  increased 
effectiveness  related  to  resource  commitment  and  manpower  utilization. 

The  Liquor  Control  Board  concurs  with  the  observation  that  the 
manner  in  which  allocation  of  manpower  is  accomplished  could  directly 
relate  to  the  quality  of  liquor  law  enforcement  in  the  Commonwealth. 
Formulas  which  have  been  established  by  the  agencies  cited  in  the  LB  & 

FC  report  will  be  reviewed.  Effective  deployment  of  available  manpower 
is  an  area  that  will  be  addressed  on  a  priority  basis. 
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I.  STATE  LIQUOR  STAMP  FOR  ENFORCEMENT  PURPOSE 


The  audit  staff  recommends  consideration  be  given  by  the  PLCB  to 
the  establishment  of  a  one-year  demonstration  project  to  test  the 
potential  costs  and  benefits  of  Statewide  implementation  of  a  stamp 
program  for  enforcement  purposes. 

We  recognize  that  liquor  purchased  out  of  state  will  continue  to  be 
a  concern,  but  at  the  same  time,  as  indicated  in  the  audit  finding, 
there  is  a  definite  inability  for  anyone  to  determine  the  extent  to 
which  this  illegal  activity  is  actually  occurring.  This  is  supported  in 
the  detail  to  the  finding  (p.  1-5)  where  estimates  range  from  7%  to  25% 
of  total  Commonwealth  consumption  is  purchased  out  of  state  each  year. 
Equating  consumption  to  sales  for  1983-84,  these  estimates  then  range 
from  $51.9  million  ($142,191  per  day)  to  an  unsubstantiated  and 
incredible  $185.6  million  ($508,422  per  day).  We  are,  needless  to  say, 
apprehensive  of  both  estimates. 

Analysis  of  total  sales  for  the  two  years  immediately  following  the 
abolition  of  the  seal  requirement  (April,  1971),  showed  sales  actually 
increased  from  $474  million  in  1970-71  to  $496.6  million  in  1971-72  and 
to  $525.6  million  in  1972-73,  without  any  change  in  the  markup 
structure.  Also,  arrests  for  illegal  acquisition  of  alcohol  for  the 
same  period,  per  our  records,  shows  no  substantial  variation.  This 
would  lead  to  the  conclusion  that  the  elimination  of  the  seal 
requirement  has  not  affected  total  sales. 

We  agree  the  implementation  of  a  seal  requirement  either  on  a 
statewide  basis  or  on  licensee  sales  only,  may  be  an  effective 
enforcement  tool.  However,  we  question,  without  any  formal  analysis, 
the  cost/benefit  of  such  a  program.  Undoubtedly,  regardless  of  either 
statewide  or  licensee  only,  there  would  have  to  be  an  increase  in 
expenses.  This  increase  would  be  reflected  in  purchase  cost  to  the 
Board  by  the  producers  for  attaching  the  seals  (which  has  in  the  past 
caused  undue  delay  in  shipments  to  the  distribution  centers) ,  or  in 
operating  expense  to  the  Board  for  the  administration  of  a  licensee  only 
program.  The  $44,000  annual  cost  figure  calculated  in  the  finding 
(footnote  1-5-1)  represents  only  estimated  cost  of  the  stamp  and  does 
not  address  the  associated  cost  of  handling,  distribution, 
administration  and  accounting  for  the  stamps  in  the  approximately  700 
state  liquor  stores  that  handle  licensee  sales.  Regardless,  the 
consumer  will  again  pay  the  difference.  Therefore,  without  an 
analytical  study  to  prove  otherwise,  we  are  doubtful  as  to  the  benefits 
of  the  program  relative  to  increased  costs.  Further,  it  would  also  seem 
logical  that  any  decision  to  support  the  implementation  of  a  seal 
requirement  include  not  only  liquor  and  wines,  but  malt  beverages  as 
well . 


An  alternative  recommendation  we  feel  would  be  more  effective  would 
be  for  the  Legislature  to  enact  an  amended  mark-up  policy  which  would 
permit  the  Board  to  become  more  price  competitive  with  bordering  states. 
More  competitive  prices  would  reduce  the  inclination  for  anyone  to 
purchase  out  of  state.  Additionally,  reinstating  the  Enforcement 
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Auditing  function  (See  response  to  E) ,  would  enable  enforcement  officers 
to  better  detect  not  only  out-of-state  liquor  purchases,  but  also 
bootlegged  malt  beverages.  Statistics  support  the  fact  that 
Pennsylvania's  per  capita  beer  consumption  is  among  the  highest  in  the 
nation. 
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J.  FUNDING  OF  PLCB  LICENSING  AND  ENFORCEMENT  PROGRAMS 


The  LB  &  FC  audit  team  has  indicated  that  the  total  fees  collected 
from  licensees  are  not  sufficient  to  cover  the  costs  of  the  Board's 
licensing  and  enforcement  programs.  The  auditors  observed  that  the  PLCB 
does  not  currently  have  in  place  a  formal  fee  management  system. 
Recognizing  the  need  to  have  better  and  more  thorough  information 
concerning  fee-related  costs,  the  PLCB  Bureau  of  Licensing  has  recently 
implemented  an  on-line  computerized  system  to  gather  revenue  and 
expenditures  for  various  types  of  license  activities.  Near-term 
improvements  to  the  system  will  focus  on  the  inclusion  of  more  accurate 
expenditure  data  for  the  Enforcement  Bureau's  fee-related  activites.  As 
Board  personnel  refine  this  system,  it  should  be  helpful  in  evaluating 
the  fee  structure  to  make  it  more  equitable  in  terms  of  charging  fees 
which  adequately  recover  related  costs. 

The  audit  team's  recommendation  that  respective  license  fees  should 
recover  all  related  PLCB  costs  raises  some  interesting  points.  The 
Board's  Bureau  of  Enforcement  conducts  routine  investigations  of 
licensees  as  well  as  detailed  investigations  when  violations  of  the  law 
are  suspected.  Detailed  investigations  can  involve  considerable 
expenditure  of  Board  resources  from  inception  through  final  disposition 
in  Board  administrative  hearings  and  court  proceedings.  Investigations 
of  this  type  occur  in  practically  all  of  the  respective  license 
categories,  although  certainly  not  for  each  licensee  in  the  category. 
Recovery  of  these  enforcement  costs  through  the  inclusion  of  all 
fee-related  costs  in  determining  the  appropriate  fee  charge  would  result 
in  law-abiding  licensees  subsidizing  the  costs  of  investigations  of 
those  licensees  who  operate  outside  the  law. 

It  must  be  recognized  that  other  considerations  also  complicate  the 
analysis  of  fee-related  costs,  particularly  with  regard  to  the  Bureau  of 
Enforcement.  The  time  spent  by  Board  enforcement  officers  investigating 
applicants  for  new  licenses  or  existing  license  transfers  can  vary 
significantly  within  the  same  license  category.  Factors  affecting  the 
length  of  required  time  range  from  applicant  accuracy  in  completing 
necessary  documents  to  the  travel  distance  from  the  respective 
enforcement  district  office  to  the  applicant's  premises.  Invariably, 
these  differences  are  significant  from  applicant  to  applicant  within  the 
same  category  of  license.  An  average  fee  established  in  consideration 
of  the  variations  in  fee-related  costs  necessarily  results  in  some 
applicants  paying  significantly  more  in  fees  than  the  actual  costs 
involved,  while  others  get  a  comparative  bargain.  It  would  be 
beneficial  to  examine  the  possibility  of  charging  each  applicant  for  the 
actual  expenses  involved  in  the  investigation  of  the  respective  license 
transaction.  This  would  eliminate  the  inequities  resulting  from 
establishing  fees  based  on  average  costs.  We  have  not  researched  the 
legality  of  this  type  of  "charge-back,"  but  will  give  it  further 
consideration  as  more  detailed  analysis  of  the  license  fee  structure  is 
made  in  the  coming  months. 

We  are  confident  that  our  present  system  in  combination  with 
anticipated  refinements  will  put  us  in  a  much  better  position  to 
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objectively  evaluate  the  Board's  license  fee  structure.  However,  we 
must  emphasize  that  providing  the  General  Assembly  with  specific 
recommendations  of  what  percentage  of  fee-related  costs  should  be 
covered  by  fees,  fines  and  liquor  store  profits  will  be  difficult  in 
view  of  the  range  of  variables  which  must  be  considered. 
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K.  LIQUOR  CODE  FINE  AND  PENALTY  STRUCTURE:  ADMINISTRATIVE 


The  agency  concurs  with  the  auditors’  recommendation  that  the 
General  Assembly  consider  amending  the  Liquor  Code  to  increase  the  upper 
limit  of  administrative  fines  and  to  provide  for  the  option  of  imposing 
a  combination  of  both  fines  and  other  penalties  for  Code  violations. 

The  current  sanctions  available  to  the  Board  are  too  limited  to  serve  as 
an  effective  deterrent  to  licensees,  especially  to  those  who  repeatedly 
violate  the  law  for  economic  gain. 

At  the  time  the  Liquor  Code  was  amended  to  provide  for  the 
possibility  of  fines  as  penalties,  the  $1,000  set  as  a  maximum  was  most 
likely  seen  as  a  harsh  penalty.  As  a  maximum,  it  would  have  been 
reserved  for  serious  violations.  Since  that  time,  its  deterrent  value 
has  been  seriously  eroded  to  the  point  where  it  may  be  seen  as  simply 
the  cost  of  doing  business  and  anything  less  as  a  mere  nuisance.  The 
Board's  inability  to  levy  a  more  realistic  fine  or  to  combine  that  fine 
with  a  suspension,  leaves  it  able  to  respond  only  minimally  to 
violations  which  may  have  gained  the  licensee  a  great  deal  economically. 

The  Board  supported  Senate  Bill  611  which  would  have  increased  the 
upper  limit  on  fines.  In  addition,  the  agency  has  obtained  and  reviewed 
regulations  promulgated  by  the  State  of  Utah  which  deal  with  the  grading 
of  offenses  and  appropriate  penalties.  We  also  note  with  interest  the 
information  provided  in  the  report  regarding  the  level  of  penalties 
imposed  by  the  State  of  Oregon  on  licensees  guilty  of  the  charge  of 
sales  to  minors.  These  penalties  are  clearly  more  stringent  than  any 
the  PLCB  can  impose.  Increasing  the  range  of  fines  and  providing  for 
combinations  of  penalties,  as  the  Oregon  law  does,  would  enable  the 
agency  to  more  effectively  deal  with  violations  of  the  Commonwealth’s 
liquor  laws. 
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L.  LIQUOR  CODE  FINE  AND  PENALTY  STRUCTURE:  CRIMINAL 


The  agency  concurs  with  the  recommendation  that  the  General 
Assembly  consider  amending  the  Liquor  Code  to  increase  fines  for 
criminal  violations.  This  recommendation  by  the  auditors  leads  us 
directly  to  the  center  of  the  ongoing  public  debate  over  alcohol  use  and 
abuse.  In  Section  II,  A  of  the  audit  report  (pp.A-6  and  A-7) ,  the 
auditors  point  out  the  public  safety  risks  associated  with  alcohol  use. 
They  mention  in  this  section  that  alcohol  is  often  involved  in 
accidental  death  and  injury  among  young  people  and  clearly  delineate  its 
role  in  traffic  deaths  in  general.  Over  the  last  few  years,  such  facts 
have  become  the  driving  force  behind  legislative  changes  in  the  area  of 
driving  under  the  influence.  At  the  same  time,  however,  little  has  been 
accomplished  concerning  those  who  provide  alcohol  to  the  young  or  to 
individuals  already  intoxicated.  Civil  suits  have  brought  about  the 
most  meaningful  changes  in  the  awareness  of  this  problem  on  the  part  of 
licensees  and  the  general  public.  As  the  auditors  state,  a  conviction 
on  a  first  offense  of  sales  to  minors  or  sales  to  the  visibly 
intoxicated  will  carry  a  fine  of  $100  to  a  maximum  of  $500.  For  a 
licensee,  this  may  be  coupled  with  administrative  penalties  (See  Section 
II-K) .  Considering  the  harm  that  could  and  does  result  from  such  an 
action,  the  penalty  imposed  amounts  to  a  "slap  on  the  wrist."  The 
penalty  for  a  subsequent  offense  increases  to  a  fine  of  from  $300  to 
$500  with  the  addition  of  imprisonment  for  a  period  of  from  three  months 
to  one  year.  In  our  agency's  opinion,  these  penalties  do  not  serve  as  a 
true  deterrent. 

If,  as  the  passage  of  stricter  DUI  legislation  indicates,  we  are 
truly  concerned  with  the  role  that  alcohol  plays  in  traffic  deaths  and 
in  the  death  and  injury  of  young  people,  then  the  criminal  penalties  for 
serious  violations  of  liquor  laws  should  be  increased  to  the  point  where 
the  risk  is  not  worth  the  possible  gain  in  providing  alcohol  to  minors 
or  the  visibly  intoxicated. 

Section  494  of  the  Liquor  Code  provides  the  penalties  for  these 
offenses  as  well  as  for  others  much  less  serious  in  nature.  We  feel 
that  if  the  Legislature  should  desire  to  increase  criminal  penalties  as 
set  forth  in  the  Liquor  Code,  the  offenses  covered  by  these  penalties 
should  be  carefully  reviewed  to  determine  if  all  are  serious  enough  to 
warrant  increased  penalties.  Those  which  involve  the  greatest  risk  to 
the  public  should  perhaps  be  the  sole  target  of  change. 

The  Pennsylvania  Liquor  Control  Board  is  prepared  to  assist  the 
General  Assembly  in  this  effort  and  would  welcome  the  opportunity  to 
provide  input. 
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M.  LIQUOR  CODE  PROSECUTION  POLICY 


The  finding  of  the  LB  &  FC  auditors  indicates  that  a  uniform  policy 
for  criminal  prosecution  of  Liquor  Code  violations  has  not  been 
established  by  the  PLCB.  It  recommends  that  formal  guidelines  be 
adopted  and  disseminated  to  the  Enforcement  District  Offices.  There  are 
several  problems  inherent  in  this  approach,  particularly  as  it  relates 
to  offenses  affected  by  a  variety  of  factors.  (Please  see  PLCB  response 
to  Deloitte,  Haskins  &  Sells,  LB  &  FC  Volume  IV.) 

It  may  not  be  practical  to  uniformly  apply  penalties,  and  it  may 
not  be  possible  nor  reasonable  to  develop  absolute  prosecution  policies. 
Each  violation  has  a  range  of  mitigating  and  aggravating  circumstances 
which  renders  uniformity  in  penalty  (and/or  prosecution  policy) 
inappropriate.  We  believe  this  factor  was  contemplated  by  the 
Legislature  when  discretion  was  assigned  to  the  Board.  The  role  of  the 
Board  and  its  discretionary  powers  does  not  appear  to  have  been 
adequately  addressed  by  the  auditors.  It  has  been  the  policy  of  the 
Board  to  use  its  discretion  in  making  determinations  as  to  the  propriety 
of  prosecution.  Factors  influencing  decisions  include,  but  are  not 
limited  to,  the  prior  record  of  the  offender,  the  nature  of  the 
circumstances  surrounding  the  offense,  the  nature  of  the  offense  per  se, 
and  the  legal  sufficiency  of  the  evidence.  The  totality  of  the 
circumstances  must  be  considered  if  fundamental  fairness  to  the  licensee 
is  to  be  promoted. 

A  section  of  "The  Model  Alcoholic  Beverage  Control  Act"  is  cited  as 
a  possible  guideline  for  the  use  of  criminal  prosecution.  It  states 
that  "criminal  prosecution  is  to  be  reserved  for  specific  violations 
which  either  involve  great  risks  to  the  community  or  which  involve 
substantial  willful  and  intentional  wrongdoing."  The  Pennsylvania 
Liquor  Control  Board  is  in  general  agreement  with  that  statement  and 
does  attempt  to  criminally  prosecute  under  those  circumstances.  For 
example,  licensees  who  provide  alcoholic  beverages  to  juveniles  (under 
18  years  of  age)  are  routinely  prosecuted. 

While  it  is  desirable  to  prosecute  in  certain  instances,  there  is 
often  a  lack  of  cooperation  on  the  part  of  local  District  Attorneys.  A 
glaring  example  of  the  problems  faced  by  the  PLCB  is  the  position  of  the 
Philadelphia  District  Attorney's  Office.  That  office  continually 
refuses  to  prosecute  Liquor  Control  Board  violations,  except  in  the  most 
flagrant  cases.  It  is  possible  that  in  some  localities,  interest  in  the 
public  relations  value  may  be  a  governing  factor. 

The  PLCB,  as  an  agency  committed  to  serve  the  entire  Commonwealth, 
has  an  obligation  to  consider  local  attitudes  regarding  the  severity  of 
offenses.  We  have  had  experiences  wherein  local  district  attorneys  have 
dictated  prosecution  policies  completely  in  opposition  to  those  that 
would  be  considered  proper  by  the  Board  or  by  model  legislation.  As 
local  option  was  contemplated  in  the  Liquor  Code  with  respect  to  other 
aspects  of  alcoholic  beverage  considerations,  we  feel  it  is  not  unlikely 
that  the  discretionary  language  and  the  provisions  for  appeal  to  county 
courts  have  been  established  in  recognition  of  the  need  for  local  input. 
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N.  PLCB  HEARING  EXAMINERS 


The  LB  &  FC  auditors  recommend  that  the  Legislature  consider 
amending  Section  402  of  the  Liquor  Code  to  require  PLCB  hearing 
examiners  to  be  civil  service  employees  and  to  provide  for  the  agency  to 
have  full  administrative  control  over  those  individuals.  The  auditors 
also  recommend  that  the  PLCB  undertake  a  study  to  determine  which  areas 
of  the  Commonwealth  require  full  time  hearing  examiners. 

Generally,  we  are  in  agreement  with  this  recommendation.  We  agree 
Liquor  Code  Section  402  should  be  amended  to  address  the  matter  of 
administrative  control  and  we  are  of  the  firm  opinion  that  PLCB  hearing 
examiners  should  be  attorneys.  We  feel  since  all  present  hearing 
examiners  are  attorneys  and  have  outside  practices,  this  provides  them 
with  everyday  experience  in  the  operation  of  the  law  and  it  imparts  to 
them  a  practical  working  knowledge  of  the  law  not  generally  possessed  by 
persons  without  such  outside  legal  expertise. 

It  appears  that  after  reviewing  Table  14  (p.  N-2)  the  salary  range 
for  the  lay  examiners  employed  by  various  other  state  agencies  parallels 
that  of  the  current  salary  range  of  hearing  examiners  assigned  to  Board 
cases,  who,  unlike  the  others,  are  attorneys  and  trained  in  the  law. 
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0.  PLCB  HEARING  EXAMINER  VACANCY 


The  LB  &  FC  audit  staff  recommends  that  the  Governor's  Office  in 
conjunction  with  the  PLCB  take  steps  to  fill  the  vacant  position  in 
Northeast  Pennsylvania  with  a  qualified  candidate,  as  required  by  law. 

We  endorse  this  recommendation.  We  are  of  the  opinion  that  if 
hearing  examiners  were  converted  to  Civil  Service  positions  through 
amendment  to  the  Liquor  Code  Section  402  as  addressed  in  Finding  N, 
problems  of  this  nature  would  be  alleviated.  We  support  and  concur  with 
the  facts  stated  within  this  finding. 
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P.  LIQUOR  CODE  RECODIFICATION 


The  agency  strongly  endorses  the  auditors'  recommendation  that  the 
Pennsylvania  Liquor  Code  be  comprehensively  and  systematically  revised 
and  recodified.  In  their  report,  the  auditors  correctly  identify 
several  of  the  areas  where  revision/recodification  is  required  for  the 
Board  to  efficiently  and  effectively  carry  out  its  mandate.  Revision  of 
the  Code,  with  the  intent  of  eliminating  outdated  language,  reflecting 
current  conditions,  and  eradicating  inconsistencies,  would  make  liquor 
law  more  understandable  to  both  licensees  and  the  general  public.  The 
agency  would  also  benefit  from  a  more  modern,  less  disputable  Code. 

As  a  result  of  any  recodification  of  the  Liquor  Code,  the  PLCB 
should  be  given  more  administrative  autonomy.  It  is  a  fact  that  the 
Board  has  been  hindered  in  its  attempts  to  modernize  its  operations  and 
implement  state-of-the-art  processes  because  of  current  administrative 
requirements  and  restrictions  brought  about  by  the  interrelationship 
between  the  Liquor  Code  and  the  Administrative  Code.  We  feel  that 
without  these  restrictions  we  would  have  long  ago  achieved  our  goals  in 
such  programs  as  point-of-sale  implementation,  computerization  of 
various  operations,  improvement  of  the  facilities  leasing  program,  more 
efficient  personnel  processing,  etc.  A  true  "independent"  concept  would 
assist  this  Board  in  becoming  a  highly  progressive,  well-managed  agency 
of  the  Commonwealth. 

The  Board  is  prepared  to  assist  the  General  Assembly  in  such  a 
recodification  and  would  welcome  the  opportunity  to  provide  input  into 
the  process. 
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Q.  TAX  DELINQUENT  PLCB  LICENSEES 


This  recommendation  suggests  the  General  Assembly  give 
consideration  to  amending  Section  468  of  the  Liquor  Code  to  establish 
the  basis  for  a  cooperative  tax  compliance  monitoring  system  between  the 
PLCB  and  the  Pennsylvania  Department  of  Revenue. 

We  are  in  agreement  with  this  recommendation.  However,  we  note  the 
auditors  have  not  reported  that  the  PLCB  Legal  and  Enforcement  Bureaus 
are  and  have  been  working  in  conjunction  with  the  Attorney  General's 
Office  and  the  Department  of  Revenue  in  generating  citations  against 
licensees  delinquent  in  paying  State  taxes.  This  cooperative  effort  has 
been  pursued  since  early  1984,  and  has  been  very  effective  in  producing 
payment  of  these  delinquent  taxes  by  the  licensee. 

Initially,  there  was  a  question  as  to  the  authority  of  the  PLCB  to 
cite  licensees  for  failure  to  pay  Commonwealth  taxes.  Thus  several 
delinquent  licensees  were  identified  in  hope  one  would  result  in  a  test 
case  for  the  appellate  courts  and  resolve  the  issue.  However,  the 
program  has  been  so  successful  in  generating  collections  that,  at  the 
present  time,  no  licensee  has  taken  an  appeal  from  the  Board  to  an 
appellate  court. 
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R.  AUTOMATIC  SUPERSEDEAS  (DELAY)  OF  BOARD 
PUNITIVE  ACTIONS  AGAINST  LICENSEES 


This  agency  strongly  endorses  the  auditors'  recommendation  that  the 
Legislature  consider  amending  the  Liquor  Code  to  eliminate  automatic 
supersedeas  upon  appeal  of  Board  action. 

In  their  evaluation,  the  auditors  properly  identified  the  effect  of 
this  liberal  treatment  of  those  who  violate  the  Liquor  Code.  The 
licensee  examples  used  to  illustrate  this  section  clearly  show  that  this 
provision  of  the  code  severely  hampers  enforcement  activities  by 
weakening  the  deterrent  effect  of  Board  action  on  other  licensees.  One 
aspect  of  this  problem  which  was  not  addressed  is  the  effect  of  the 
supersedeas  on  the  general  public  who  are  generally  not  aware  of  the 
maneuverings  of  the  legal  system.  From  their  point  of  view,  licensed 
establishments  which  are  clearly  violating  the  law  are  remaining  open 
for  business  and  thus  it  appears  that  no  action  has  been  taken  by  the 
Liquor  Board. 

The  auditors  point  out  that  the  supersedeas  provision  of  the  Liquor 
Code  is  in  direct  contrast  to  the  same  provision  of  the  Pennsylvania 
Rules  of  Appellate  Procedure  (PA.  RAP  Chapter  17)  promulgated  by  the 
Supreme  Court  of  Pennsylvania.  It  does  not  appear  to  be  logical  to  set 
liquor  law  violators  apart,  as  a  group  with  special  privileges,  from 
other  types  of  violators. 

The  agency  concurs  with  the  auditors'  recommendation  that  the 
Legislature  also  provide  guidance  as  to  criteria  to  be  considered  in  a 
hearing  for  supersedeas  and  identify  the  particular  violations  for  which 
supersedeas  should  not  be  automatic. 
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S.  LIQUOR  LICENSE  CONSOLIDATION  OF  CITATIONS 
RELATING  TO  SUSPENSIONS/REVOCATIONS 


The  agency  concurs  with  the  auditors '  recommendation  that  the  PLCB 
continue  to  streamline  the  citation  processing  system  to  attempt  to 
reduce  the  need  for  consolidating  violations  (averments)  into  single 
citations.  While  we  recognize  that  inequities  may  occur  under  the 
procedure,  there  is  justification  for  this  stance. 

Considering  the  complexity  of  the  Liquor  Code  and  Regulations, 
there  is  a  high  potential  for  citations  based  upon  highly  technical  and 
often  minor  violations.  As  an  example,  the  regulations  concerning 
bookkeeping  often  result  in  three  or  four  averments  which  actually 
reflect  various  shades  of  the  same  offense.  Should  these  averments  not 
be  consolidated,  separate  citations  will  be  brought  for  failing  to  keep 
proper  records,  failing  to  keep  truthful  records,  and  failing  to  keep 
records  for  a  period  of  two  years.  These  three  citations  will  then 
result  in  an  automatic  suspension  which  will  then,  in  our  experience, 
result  in  an  automatic  appeal.  Except  in  the  most  unusual  of  cases, 
these  violations  are  minimal  and  the  resulting  penalty  too  harsh. 

If  violations  (averments)  were  not  consolidated,  the  resulting 
paperwork  could  easily  escalate  into  an  administrative  nightmare.  As 
the  auditors  point  out  in  their  report,  the  number  of  consolidations  has 
risen  correspondingly  with  the  number  of  "blue  sheets."  If  each 
violation  were  treated  as  a  separate  citation  to  be  counted  against  the 
mandatory  suspension  provision,  then  theoretically  each  licensee  could 
demand  a  separate  hearing  for  each  with  the  right  to  appeal  each  action. 
The  resulting  overload  of  processing  paperwork  and  hearings  would  soon 
overburden  the  system. 

Streamlining  the  citation  processing  system  will  help  to  alleviate 
the  need  for  consolidation  based  on  overlapping  processing  times  for 
separate  violations. 

A  recodification  of  the  Liquor  Code,  as  recommended  in  Section  II, 
P,  of  the  report,  with  an  emphasis  on  updating  and  modernizing  its 
provisions,  would  alleviate  the  need  for  consolidation  of  multiple 
averments  based  on  a  single  offense. 

With  progress  in  these  two  areas,  the  need  for  consolidation  of 
violations  would  virtually  cease. 
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T.  BOARD  IMPOSITION  OF  FINES  AND  PENALTIES 


The  LB  &  FC  auditors  noted  the  lack  of  framework  for 
decision-making  related  to  the  disposition  of  citation  cases.  They 
recommended  that  formal  written  guidelines  be  adopted. 

A  similar  recommendation  has  been  suggested  by  Deloitte,  Haskins 
and  Sells  in  Volume  IV.  In  its  treatment  of  the  issue  the  consultant 
posited  a  "point  system"  alternative,  similar  to  one  which  has  been 
constructed  to  apply  to  traffic  violations.  Our  response,  in  part, 
addressed  the  shortcomings  of  such  a  system.  Further,  we  expressed 
support  of  the  concept  of  a  formula  which  might  be  developed  to 
incorporate  input  of  all  mitigating  and  aggravating  circumstances,  as 
well  as  the  prior  record  of  the  licensee  and  the  nature  of  the 
offense(s).  As  the  finding  and  recommendations  of  the  LB  &  FC  auditors 
are  structured  to  entail  a  more  comprehensive  consideration  of 
individual  circumstances,  we  feel  this  is  a  much  more  relevant  approach 
for  effective  administration  of  this  area. 

It  should  be  noted  that  Table  16,  p.  T-4,  titled,  "Examples  of 
Apparent  Non-Uniformity  of  PLCB  Imposition  of  Fines  and  Penalties,"  has 
been  developed  to  exemplify  the  need  for  a  more  uniform  approach. 

While  we  feel  the  issue  is  deserving  of  further  study,  from  the 
information  selected  for  presentation  in  that  chart,  it  is  difficult  to 
comment  on  the  penalties  imposed.  We  find  this  to  be  the  case  since  the 
underlying  facts  which  led  to  the  imposition  of  the  particular  penalties 
are  not  enumerated.  Thus,  the  particular  circumstances  of  an  individual 
violation  may  have  been  such  as  to  warrant  a  similar  fine  imposed  for  a 
similar  titular  charge  against  a  licensee  with  prior  violations,  where 
that  charge  was  factually  dissimilar. 
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U.  LIQUOR  CODE  CITATION  PROCESSING  SYSTEM 


The  finding  of  the  LB  &  FC  states  that  the  capacity  of  the  system 
by  which  Liquor  Code  citations  are  processed  does  not  appear  to  be 
sufficient . 

Work  in  this  area  is  continuing  with  respect  to  data  processing 
solutions.  A  portion  of  the  system  has  been  implemented  and  the  data 
files  are  being  loaded  at  present. 

The  citation  process  and  its  related  procedures  have  been  under 
review  by  the  agency  and,  as  indicated  in  the  auditors'  report,  some 
modifications  have  been  made.  The  Liquor  Control  Board  is  not  adverse 
to  exploring  other  systems  and  their  possible  utility  within  the  agency. 

With  respect  to  the  inference  that  bi-weekly  Board  meetings  may 
contribute  to  the  backlog  of  citation  cases,  we  must  point  out  that  the 
current  staff  is  operating  at  capacity  and  the  additional  processing 
needs  associated  with  weekly  meetings  could  not  be  met. 


27 


V.  COURT  REVERSAL  OF  BOARD  DECISIONS 


The  LB  &  FC  findings  indicate  that  a  relatively  high  percentage  of 
licensing  and  enforcement  decisions  were  reversed  by  the  courts  during 
the  period  from  1979  through  1983. 

It  is  the  feeling  of  the  agency,  particularly  the  Chief  Counsel, 
that  in  addition  to  the  factors  cited  in  the  auditors'  report,  local 
attitudes  and  considerations  may  play  a  significant  role  in  the  reversal 
rate.  Liquor  Board  appeals  are  heard  in  the  Court  of  the  Common  Pleas. 
It  would  seem  that  a  more  accurate  indicator  might  have  been  reflected 
in  the  reversal  rate  at  the  Commonwealth  Court  level,  where  the  courts 
are  less  subject  to  local  pressures. 
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W.  RETURN  OF  LIQUOR  LICENSE  FEES  TO  MUNICIPALITIES 


The  LB  &  FC  audit  team  has  recommended  that  the  General  Assembly 
consider  amending  the  Pennsylvania  Liquor  Code  to  clearly  define  the 
intent  of  the  Legislature  concerning  the  earmarking  of  liquor  license 
funds  annually  returned  to  local  municipalities.  Section  801  of  the 
Pennsylvania  Liquor  Code  specifies  return  of  the  fees,  but  does  not 
place  any  requirements  or  stipulations  on  how  the  municipalities  are  to 
use  the  funds.  Lacking  these  stipulations  on  use,  the  potential  exists 
that  monies  apparently  intended  to  aid  local  liquor-related  enforcement 
efforts  are  being  used  for  other  purposes.  Presently,  Pennsylvania 
municipalities  receiving  these  sums  are  not  subject  to  reporting  or 
audit  requirements  and  consequently  information  is  not  available  on  the 
purposes  for  which  such  funds  are  being  used. 

The  PLCB  supports  this  recommendation  to  clarify  the  use  of  the 
funds  returned  to  local  municipalities  throughout  the  Commonwealth.  As 
the  auditors  reported,  these  funds  are  substantial,  amounting  to  $5.4 
million  in  the  1983-84  fiscal  year.  It  seems  only  reasonable  that  the 
General  Assembly  identify  definite  use  of  the  funds  rather  than 
continuing  what  amounts  to  over  $5  million  of  unrestricted  grants 
annually.  Specific  questions  relative  to  returns  to  municipalities 
without  full-time  police  departments  and  to  an  effective  entitlement 
audit  program  are  two  areas  which  come  to  mind  as  needing  further  study 
and  review.  In  recognition  of  the  public  awareness  of  and  concern  for 
alcohol-related  problems,  the  Legislature  may  want  to  consider 
specifying  that  a  percentage  of  the  returns  be  used  for  education, 
prevention  and  rehabilitative  programs.  It  is  likely  that  other  issues 
will  arise  as  a  more  detailed  analysis  of  the  auditors'  recommendation 
occurs.  The  PLCB  lends  full  support  to  the  recommendation  and  will 
provide  appropriate  support  to  the  further  study  of  this  issue  should 
the  General  Assembly  agree  to  act. 
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X.  LIQUOR  MANUFACTURERS  SALES  PERMIT/LABEL  FEES 


The  agency  concurs  with  the  auditors'  recommendation  that  the 
General  Assembly  consider  amending  the  Liquor  Code  to  convert  the  sales 
permit  from  a  reciprocal  fee  to  a  label  fee  basis. 

In  their  evaluation,  the  auditors  have  correctly  identified  both 
the  problems  encountered  by  the  agency  in  administering  this  provision 
of  the  Code  and  the  inequities  inherent  in  the  provision.  At  the  time 
of  its  inclusion  in  the  Liquor  Code,  there  may  indeed  have  been  valid 
concerns  over  possible  barriers  to  sales  of  Pennsylvania  products  in 
other  jurisdictions.  However,  trade  barriers  do  not  exist  between  the 
jurisdictions  for  which  the  Board  can  currently  assess  fees.  Therefore, 
the  reciprocity  principal  serves  no  valid  purpose. 

The  agency  requests  that  the  Legislature  consider  the  draft  wording 
and  guidelines  it  has  prepared  to  accomplish  the  recommended  change.  We 
are  prepared  to  provide  further  information  should  it  be  required. 
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Y.  STATE  TAX  STRUCTURE  ON  LIQUOR  AND  WINE 


The  LB  &  FC  auditors  reported  that  Pennsylvania  state  taxes  on 
liquor  and  wine  are  a  major  component  of  the  shelf  price  adding  25.1%  to 
the  base  price.  (The  base  price  includes  the  cost  from  the  distributor, 
freight  charges.  Federal  excise  taxes,  state  mark-up  and  handling 
charges.)  State  law  requires  that  an  18%  ad  valorem  tax  (known  as  the 
"emergency  tax")  be  applied  to  the  base  price  of  all  liquor  and  wines, 
and  that  the  6%  State  sales  tax  be  imposed  on  the  base  price  of  the 
product  plus  the  emergency  tax.  The  following  example  is  intended  to 


illustrate  the  impact  of  these 
a  base  price  of  $10. 

taxes  on  a  bottle 

of  liquor  or  wine  with 

Base  Price 

$10.00 

18%  "Emergency  tax" 

1.80 

Adjusted  Base  Price 

$11.80 

6%  Sales  Tax 

.71 

Shelf  Price 

$  12.51 

Total  State  Taxes 

$  2.51 

(25.1%  of  base  price) 

The  auditors  compared  PA  State  taxes  on  liquor  and  wine  to  the  six 
states  which  border  Pennsylvania  (New  York,  New  Jersey,  Delaware, 
Maryland,  West  Virginia  and  Ohio).  Their  comparison  revealed  that 
Pennsylvania's  taxes  are  higher  than  tax  rates  in  effect  in  any  of  the 
six  bordering  states.  Each  of  the  neighboring  states  charges  a  flat 
rate  per  gallon  or  liter,  and  each  taxes  wine  at  a  lesser  rate  than 
liquor.  Using  the  assumption  of  a  $10  base  price  bottle,  bordering 
states'  taxes  on  wine  ranged  from  an  increase  of  less  than  1%  to  11.5%; 
for  liquor  the  taxes  ranged  from  an  increase  of  4.5%  to  13.2%.  As  noted 
above,  Pennsylvania  taxes  totaled  25.1%.  The  table  below  illustrates 
the  comparative  selling  prices  of  a  $10  base  price  750  ml  bottle  of  wine 
and  liquor  for  Pennsylvania  and  surrounding  states. 


750  ml  Bottle  750  ml  Bottle 


13%  Still  Wine  Tax  %  of  86  proof  liquor  Tax  %  of 

Increase  Increase 


PA 

$12.51 

25.1% 

$12.51 

25.1% 

N.  J 

10.79 

7.9  % 

11.32 

13.2% 

W.VA 

11.15 

11.5% 

11.25 

12.5% 

Ohio 

10.60 

6.0% 

11.02 

10.2% 

N.Y. 

10.42 

4.2% 

11.24 

12.4% 

MD 

10.58 

5.8% 

10.82 

8.2  % 

DEL 

10.08 

.8% 

10.45 

4.5% 
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It  is  of  particular  interest  that  the  auditors  reported  despite  the 
differences  in  the  state  tax  structures  between  Pennsylvania  and 
bordering  states,  consumer  prices  in  Pennsylvania  generally  do  not 
appear  to  be  higher  than  in  the  surrounding  states.  Only  Delaware  and 
Maryland  reported  consistently  lower  prices  than  Pennsylvania.  The 
auditors  were  unable  to  arrive  at  definite  conclusions  concerning  the 
extent  to  which  Pennsylvania's  tax  structure  on  liquor  and  wine  may  be  a 
contributing  factor  in  encouraging  out-of-state  purchases  of  alcohol. 
They  did  state  that  while  it  is  assumed  that  some  out  of  state  purchases 
are  brought  into  the  Commonwealth,  no  data  is  available  to  identify  the 
extent  to  which  such  purchases  actually  occur. 

We  submit  that  the  State  taxes  imposed  on  liquor  and  wine  in 
Pennsylvania  are  a  significant  factor  which  must  be  considered  in 
comparing  our  prices  to  those  of  neighboring  states.  In  agreement  with 
the  auditors,  we  would  also  hesitate  to  predict  the  volume  of  out-of- 
state  purchases  or  the  extent  to  which  those  purchases  could  be  affected 
by  the  Commonwealth's  taxing  structure.  Additionally,  we  must  voice  a 
voice  a  strong  objection  to  the  studies  which  estimate  out-of-state 
sales  at  25%  of  all  liquor  consumed  by  Pennsylvania  residents.  That 
volume  of  out-of-state  sales,  depending  on  the  method  of  calculation, 
would  mean  that  between  42,000  and  75,300  cases  of  untaxed  liquor  flow 
into  the  Commonwealth  each  week.  In  truckload  quantities,  this  would 
equate  to  between  35  and  63  tractor  trailer  loads  each  week.  We  find 
estimates  of  this  magnitude  to  be  incredible. 
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Z.  TAX  AND  FEE  SYSTEM  ON  OUT  OF  STATE 
ALCOHOLIC  BEVERAGE  PRODUCERS 


In  this  recommendation  the  LB  &  FC  auditors  suggest  that  the 
General  Assembly  consider  the  development  and  adoption  of  legislation  to 
establish  a  system  requiring  out  of  state  producers  to  pay  certain 
registration  fees  and  to  be  subject  to  state  corporate  net  income  tax 
provisions . 

The  deliberation  and  outcome  of  this  recommendation  we  leave  in  the 
hands  of  the  General  Assembly.  However,  our  observations  of  this 
recommendation  lead  us  to  believe  that  if  such  legislation  were  enacted, 
ultimately  the  citizens  of  the  Commonwealth,  as  consumers  of  alcoholic 
beverages,  would  consequently  suffer  by  paying  higher  prices  at  state 
liquor  stores.  Inevitably  the  producers  will  pass  the  expense  of  this 
tax  on  to  the  consumer  by  incorporating  the  expense  into  the  product 
cost  paid  by  the  PLCB.  In  turn,  this  will  be  reflected  in  the  retail 
price  at  the  counter. 

Further,  we  note,  the  auditors,  in  calculating  the  estimated  $31.7 
million  in  additional  annual  tax  revenues,  based  the  "Pennsylvania 
current  net  income  tax  rate  of  9.5%  against  the  total  amount  paid  by  the 
PLCB  to  out  of  state  producers"  (p.  Z-4) .  In  essence,  the  auditors 
applied  the  corporate  tax  rate  (9.5%)  to  the  cost  of  goods  sold  for 
1983-84  rather  than  the  estimated  net  income  of  the  producers. 

Therefore,  we  are  suspect  of  the  $31.7  million  estimate. 
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AA.  AFFIRMATION  POLICY  AND  LIQUOR  CONTROL 
BOARD  PURCHASES 


The  agency  is  implementing  the  auditors'  recommendation  that  a 
legal  challenge  to  price  affirmation  be  undertaken.  In  fact, 
significant  steps  toward  that  end  had  been  taken  prior  to  this  audit  and 
the  agency  has  continued  to  pursue  the  case. 

Contrary  to  the  auditors'  statements  on  page  AA-4  of  their  report, 
by  November,  1984,  the  agency  had  already  received  the  final  draft  of  an 
outside  consultant's  study  on  affirmation.  Initial  drafts  of  both  the 
complaint  and  the  brief  had  been  completed. 

Since  that  time,  the  agency's  Office  of  the  Chief  Counsel  and  the 
Attorney  General's  Office  have  entered  into  a  cooperative  arrangement 
with  respect  to  pursuit  of  this  case.  The  complaint  and  brief  have  been 
finalized  and  will  soon  be  produced  in  the  necessary  format  to  file  with 
the  Supreme  Court  of  the  United  States. 

Should  this  challenge  to  affirmation  be  successful,  the  agency  will 
adapt  its  purchasing  policies  to  maximize  the  cost  benefits  which  may 
result . 
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BB.  PLCB  EXECUTIVE  DIRECTOR'S  ADMINISTRATIVE/ 
ORGANIZATIONAL  SPAN  OF  CONTROL 


The  agency  is  in  agreement  with  the  findings  and  recommendation 
related  to  the  span  of  control  of  the  Executive  Director. 

The  present  excessive  span  of  control  incorporates  a  recognized 
potential  for  communication  difficulties,  delays  in  decision  making 
related  to  lower  priority  issues,  and  the  possibility  of  organizational 
disruption  in  the  event  of  the  Executive  Director's  absence  from  the 
workplace.  Although  problems  in  this  regard  have  been  held  to  a  minimum 
through  intensive  efforts  on  the  part  of  the  Executive  Director, 
coordination  activities  on  the  part  of  the  Director  of  Program 
Development  and  Coordination  and  the  cooperation  of  Bureau  management 
and  staff,  the  Board  recognizes  the  need  to  better  address  this  concern 
through  formal  restructuring. 

The  Board  has  recently  approved  the  recommendation  of  the  Executive 
Director  to  reinstitute  a  request  through  the  Office  of  Administration 
to  consider  the  establishment  of  deputy  level  position  authorization  in 
order  to  reduce  the  span  of  control  presently  assigned  to  his  position. 
The  agency  Personnel  Director  and  his  staff  are  currently  involved  in 
the  preliminary  steps  of  this  process. 

We  would  anticipate  that  the  formal  recognition  of  the  need  to 
focus  attention  on  this  matter  as  noted  by  the  LB  &  FC  staff  will  be 
embraced  by  the  Office  of  Administration. 
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CC.  DEFINITION  OF  BOARD  ROLE  AND  RESPONSIBILITIES 


The  Board  concurs  with  the  recommendations  of  the  LB  &  FC  staff  in 
relation  to  the  definition  of  Board  role  and  responsibilities. 

It  is  felt  that  a  clarification  of  the  Board’s  ability  to  delegate 
certain  administrative  matters  would  lead  to  a  substantial  reduction  of 
the  present  burden  related  to  these  areas  and,  in  turn,  provide  more 
time  for  these  officials  to  address  significant  policy  matters  and  other 
necessary  demands.  Also,  from  a  daily  operational  perspective,  the 
entire  organization  will  benefit  from  such  delegation  to  the  Executive 
Director  and  those  under  his  control.  This  would  resolve  the  present 
dilemma  in  which  agency  management  finds  itself  frequently  unable  to 
respond  to  situations  in  the  most  timely  fashion  because  of  Board 
meeting  schedules. 

Additionally,  a  more  concise  definition  of  the  role  and 
responsibilities  of  the  Board  Chairman  would  be  beneficial.  The  formal 
recognition  of  the  Chairman  of  the  Board  as  the  primary  voice  of  the 
agency  speaking  in  accord  with  all  established  law,  regulation  and 
policy  would  serve  to  eliminate  much  of  the  confusion  and 
misunderstanding  that  can  result  without  such  recognition  of  authority. 
Certainly  we  would  not  be  in  favor  of  any  proposal  which  would  deny  the 
rights  of  individual  Board  members  to  express  their  opinions,  but  when 
such  opinions  are  in  conflict  with  existing  law,  regulation  or 
established  policy,  this  should  be  clearly  stated  and  recognized  so  as 
not  to  confuse  or  mislead  the  public,  governmental  officials  or 
employees  of  the  Board. 

With  regard  to  the  LB  &  FC  recommendation  to  provide  for  the 
position,  role  and  responsibilities  of  the  Executive  Director,  through 
amendment  to  the  Liquor  Code,  we  are  unsure  as  to  whether  such 
legislative  action  is  totally  necessary  or  desirable. 

Under  the  current  language  of  the  Code,  the  Board  has  the  general 
authority  and  responsibility  to  appoint  such  managers  and  officers, 
subject  to  the  provisions  of  the  Administrative  Code  and  the  Civil 
Service  Act,  as  are  required  to  effectively  administer  operations.  To 
more  formally  recognize  the  position  of  the  Executive  Director  in  the 
language  of  the  Liquor  Code,  therefore,  would  not  appear  to  be 
essential.  Furthermore,  efforts  to  formalize  the  duties  and 
responsibilities  of  the  Executive  Director  in  the  Liquor  Code  should  be 
directed  to  defining  them  in  general  terms;  otherwise  conflict  may  occur 
between  the  mandated  duties  and  responsibilities  of  the  Board  Members 
and  those  of  the  Executive  Director.  Moreover,  future  operating 
capabilities  of  both  the  Board  and  the  Executive  Director  might  be 
hampered  by  language  so  specific  that  additional  legislative  amendments 
would  be  required  to  provide  the  capacity  to  respond  to  changing  needs 
of  the  agency.  Currently,  the  Board  has  considerable  flexibility  and 
latitude  to  define  the  role,  duties,  and  responsibilities  of  its 
Executive  Director  as  needs  of  the  agency  change  and  as  the  Members  of 
the  Board  change.  This  flexibility  is  extremely  important  for 
operational  and  administrative  purposes  and,  therefore,  should  not  be 


36 


negatively  affected  by  legislative  efforts  intended  to  improve  or 
clarify  organizational  relationships. 

Consequently,  it  would  appear  that  legislative  amendments 
clarifying  the  duties  and  responsibilities  of  the  Chairman  and  his 
fellow  Board  members  and  the  Board's  authority  to  delegate 
administrative  and  ministerial  duties  to  its  staff  would  eliminate  the 
need  to  precisely  define  the  role  and  authority  of  the  Executive 
Director  in  the  Liquor  Code. 
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DD.  BOARD  MEMBER  TERMS 


With  regard  to  the  finding  by  the  LB  &  FC  staff  concerning  the 
terms  of  Board  members,  we  note  that  although  the  recommendation 
suggests  that  the  Legislature  consider  adopting  language  similar  to  that 
appearing  in  Act  1978-292,  the  LB  &  FC  staff  did  not  appear  to  take  a 
strong  position  on  this  matter. 

We  suggest  that  any  consideration  of  this  area  focus  upon  the 
potential  consequences  of  vacancies  in  Board  Member  complement.  As  the 
finding  states,  "one  or  more  vacancies  on  the  current  PLCB  could 
possibly  bring  the  operational  and  adjudicatory  processes  of  the  Board 
to  a  standstill."  Obviously  this  type  of  situation,  if  continued  for 
any  length  of  time,  would  impact  seriously  upon  the  public  welfare  in 
terms  of  unaddressed  enforcement  action,  the  inability  to  properly  deal 
with  license  applications  and  renewals,  and  disrupted  service  levels 
through  the  merchandising  network  which  would  ultimately  be  reflected  in 
declining  revenue  to  the  Commonwealth.  Further,  we  would  suggest  that 
any  legislative  action  relative  to  Board  member  tenure  should  also 
contemplate  legislative  amendment  to  those  findings  and  recommendations 
cited  in  topics  BB  and  CC  of  the  LB&FC  audit  report. 

While  on  this  topic,  we  would  like  to  request  consideration  of  a 
closely  related  area  of  concern  that  has  not  specifically  been  addressed 
by  the  LB&FC  staff.  The  same  section  of  the  Liquor  Code  (Section  201) 
which  establishes  the  terms  of  Board  Members  also  stipulates  the 
salaries  of  these  individuals.  Current  salaries  for  Board  Members  were 
last  addressed  through  legislation  in  1976.  In  addition  to  the  need  to 
bring  these  salaries  into  line  because  of  changes  in  the  economy  over 
the  last  few  years,  we  feel  that  attention  should  also  be  focused  upon 
these  salaries  for  other  reasons  as  well.  Some  recognition  must  be 
given  to  the  overall  responsibility  of  these  individuals  in  terms  of 
their  duties  as  policy  makers  for  a  governmental  agency  of  considerable 
magnitude.  Pennsylvania  Liquor  Control  Board  members  are  charged  with 
the  responsibility  under  the  law  to  maintain  licensing  and  enforcement 
oversight  of  over  20,000  alcoholic  beverage  licensees  in  addition  to 
providing  for  the  effective  operation  of  one  of  the  largest  liquor 
wholesale  and  retail  operations  in  the  entire  world.  With  the 
responsibility  for  a  three  quarter  of  a  billion  dollar  per  year 
merchandising  operation  and  an  annual  agency  expenditure  authorization 
of  approximately  $170  million,  it  would  seem  reasonable  to  assume  that 
the  current  $24,000  -  $25,000  salaries  are  totally  out  of  line, 
particularly  when  salaries  of  other  Commonwealth  officials  with  lesser 
monetary  and  operational  obligations  are  considered. 
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EE.  AUDIT  DUPLICATION 


The  agency  is  in  general  concurrence  with  the  findings  of  the  LB  & 
FC  staff  regarding  audit  duplication.  Although  legislative  action  may 
ultimately  become  necessary  to  resolve  this  issue,  the  proper 
interpretation  of  existing  law  may  very  well  serve  to  eliminate  the  need 
for  further  change  to  the  Liquor  Code. 

The  present  Liquor  Code  in  section  306  expressly  establishes  that 
the  Department  of  the  Auditor  General  has  the  responsibility  to  conduct 
the  necessary  audits  in  connection  with  the  administration  of  the 
financial  affairs  of  the  Board.  This  section  of  the  Code  also  requires 
that  the  affairs  of  the  Board  shall  be  audited  a  minimum  of  once  each 
year  and  further  stipulates  the  requirement  for  a  quarterly  audit  of 
Liquor  Store  collections.  Finally,  the  last  paragraph  of  section  306 
states , 

Unless  the  Department  of  the  Auditor  General  shall  neglect  or 
refuse  to  make  annual,  quarterly  or  special  audits,  as  hereinabove 
required,  it  shall  be  unlawful  for  the  board  to  expend  any  money 
appropriated  to  it  by  the  General  Assembly  for  any  audit  of  its 
affairs,  except  for  the  payment  of  the  compensation  and  expenses  of 
such  auditors  as  are  regularly  employed  as  part  of  the 
administrative  staff  of  the  board. 

Basically  we  question  the  authority  of  the  PLCB  Comptroller  staff 
to  conduct  audits  under  the  authority  of  Management  Directive,  in  light 
of  the  duties  expressly  delegated  by  the  Liquor  Code  to  the  Auditor 
General.  As  indicated  in  the  footnote  to  the  LB  &  FC  findings,  this 
agency  has  formally  notified  the  Comptroller  of  our  concerns  related  to 
this  area.  The  Comptroller  assigned  to  the  PLCB  has,  in  turn,  notified 
the  agency  that  the  Chief  Counsel  for  the  Office  of  the  Budget  has 
arrived  at  a  legal  interpretation  that  is  in  direct  opposition  to  that 
of  the  agency  Chief  Counsel.  It  is  our  intention  to  continue  to  pursue 
this  question  of  legality  to  a  proper  conclusion. 

Aside  from  the  legal  issue,  we  should  like  to  point  out  some 
practical  considerations  related  to  this  area.  In  the  most  recently 
completed  fiscal  year  ( 1983—84)  the  cost  of  Auditor  General  services 
billed  to  the  Pennsylvania  Liquor  Control  Board  totalled  approximately 
$3,188,000.  This  billing  is  recognized  as  an  expense  to  the  PLCB  and, 
as  with  any  expense,  reduces  profit.  We  estimate  the  total  auditing 
costs  for  the  Office  of  the  Comptroller  to  have  approximated  $1,921,000 
for  the  same  period.  This  expense  also  has  an  offsetting  effect  on 
Commonwealth  revenues.  The  underlying  point  is  that  this  agency  has  no 
control  whatever  over  these  levels  of  expenses. 

In  the  case  of  the  Department  of  the  Auditor  General,  we  would 
recognize  that  as  an  outside  agency  officially  performing  the  "check  and 
balance"  function  of  governmental  scrutiny,  this  will  always  remain  the 
case.  However,  we  would  suggest  the  present  level  of  resource 
commitment  on  the  part  of  that  department  to  the  audit  of  the  financial 
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affairs  of  the  Pennsylvania  Liquor  Control  Board  could  perhaps  be 
reduced.  Based  upon  our  experience  in  this  area,  we  feel  that  through 
the  utilization  of  modern  auditing  practices  and  procedures  the  current 
need  to  maintain  a  substantial  year-round  work  force  dedicated  to 
reviewing  PLCB  operations  could  be  eliminated. 

Regarding  Comptroller  audits,  in  this  area  as  well,  we  have  no 
control  over  expenses.  Here  too,  we  feel  that  there  is  a  possibility  to 
reduce  costs. 

It  must  be  noted  that  the  field  auditing  function  as  presently 
conducted  by  the  Comptroller  is  an  extension  of  what  was  at  one  time  an 
internal  audit  function  performed  by  agency  personnel.  The  change  in 
structure  and  the  attendant  legal  questions  have  arisen  as  a  result  of 
organizational  restructuring.  Previously,  the  Comptroller  of  the  PLCB 
and  the  personnel  assigned  to  that  office  were  employees  of  the  PLCB. 
Presently,  with  the  Comptroller  and  associated  staff  assigned  to  the 
Governor’s  Office  of  the  Budget,  this  is  no  longer  the  case.  We  would 
emphasize  that  the  internal  audit  and  the  Auditor  General  review  both 
remain  a  necessity.  The  Auditor  General  involvement  is  required  to 
insure  fiscal  propriety  from  an  outside  vantage  point.  The  internal 
audit  function  is  required  to  insure  proper  internal  controls  over  cash 
collection,  expenditure  commitments  and  inventory  balances. 

It  is  our  opinion  that  the  internal  audit  function  more  properly 
should  be  organizationally  assigned  to  the  Board  in  response  to  both 
legal  and  practical  considerations.  Through  such  restructuring  and 
reassignment,  the  need  to  amend  the  Liquor  Code  would  be  obviated,  and 
the  Board  itself  would  be  in  a  position  to  direct  the  management  of  a 
cost-effective  internal  auditing  program. 

Finally,  we  should  like  to  point  out  that  for  the  past  four  years, 
we  have  repeatedly  been  in  contact  with  officials  of  the  Office  of  the 
Budget  and  the  former  Office  of  the  Budget  and  Administration  regarding 
our  need  to  reinstate  the  internal  audit  function  and  other  routine 
bookkeeping  and  processing  functions  with  the  agency.  In  1980  the  Board 
proposed  a  reorganization  of  the  financial/fiscal  operations  of  the 
agency  which  incorporated  the  establishment  of  a  Bureau  of  Financial 
Management.  This  proposal  was  forwarded  for  consideration  because  of 
the  agency's  concern  that  the  Comptroller’s  "independence"  in  response 
to  recognized  duties  as  mandated  by  the  Administrative  Code,  is  somewhat 
compromised  by  his  office's  intensive  involvement  in  the  daily 
processing  and  operational  routine  of  the  Board. 

Basically  this  restructuring  proposal  would  reassign  to  the  agency 
the  routine  bookkeeping/accounting  functions  such  as  general  ledger; 
recording;  controlling  and  accounting  for  cash;  initiation  and 
development  of  appropriate  accounting  systems;  field  audits  of  stores 
and  warehouses;  special  functions  distinctive  to  the  mercantile  liquor 
system;  and  the  providing  the  Board  with  financial  and  management 
services.  The  Comptroller's  responsibilities  under  this  reorganization 
would  provide  for  pre-audit  of  expenditures;  payroll  functions; 
budgetary  input;  and  other  traditional  comptroller  functions  as  required 
by  law. 
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This  proposal  received  initial  support  from  the  Office  of  Budget 
and  Administration  but  has  never  been  pursued  since  that  time. 

In  the  interests  of  efficiency  and  in  recognition  of  the 
independent  structure  and  mandate  of  the  Pennsylvania  Liquor  Control 
Board  as  established  by  the  Liquor  Code,  we  would  welcome  an  examination 
of  the  overall  relationship  between  this  agency  and  the  assigned 
comptroller  function  throughout  the  remainder  of  the  Sunset  Process. 
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FF.  EDP  SYSTEM  SECURITY  AND  CONTROLS 


The  LB  &  FC  auditors  recommend  that  the  PLCB  take  immediate  actions 
to  resolve  computer  system  security  deficiencies  identified  by  the  LB  & 
FC  auditors  and  by  the  Office  of  the  Auditor  General. 

We  have  been  addressing  the  deficient  areas  recommended  by  the 
Sunset  Committee  in  this  report  and  their  September  18,  1984,  letter  of 
initial  findings.  Furthermore,  we  have  been  working  on  the 
recommendations  presented  in  the  February  27,  1984  Auditor  General 
report.  It  must  be  noted  the  Sunset  auditors  did  not  perform  a  detailed 
audit  of  actual  audit  trails,  data  controls  and  documentation  as  did  the 
Auditor  General.  Therefore,  it  is  important  to  note  the  overall 
findings  which  prefaced  the  Auditor  General  report  indicated  no  control 
deficiencies  were  found  to  be  serious  enough  to  invalidate  any  data  and 
any  reports  produced  therefrom.  The  majority  of  their  recommendations 
were  made  to  guard  against  contingencies. 

All  areas  of  high  priority  have  been  addressed,  but  it  must  be 
realized  that  progress  in  these  areas  has  been,  in  some  instances, 
delayed  due  to  inadequate  support  by  outside  agencies.  In  addition,  we 
have  only  recently  received  funding  for  resources  to  correct  other 
deficiencies . 

We  trust  any  areas  of  technical  misunderstanding  between  the  Bureau 
of  Data  Processing  and  the  Sunset  auditors  were  rectified  in  the 
subsequent  follow-up  audit  of  December  10,  1984. 
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PENNSYLVANIA  LIQUOR  CONTROL  BOARD 
RESPONSE  TO 

LEGISLATIVE  BUDGET  AND  FINANCE  COMMITTEE 
SUNSET  PERFORMANCE  AUDIT  OF  THE 
PENNSYLVANIA  LIQUOR  CONTROL  BOARD 


VOLUME  II 

REPORT  BY  PRICE  WATERHOUSE 
ON 


SUNSET  AUDIT  OF  THE  STATE  STORE  AND  WAREHOUSE  DISTRIBUTION 
OPERATIONS  OF  THE  PENNSYLVANIA  LIQUOR  CONTROL  BOARD 


The  Pennsylvania  Liquor  Control  Board  welcomes  the  opportunity  to 
respond  to  the  report  by  Price  Waterhouse  which  details  findings  and 
recommendations  related  to  our  state  store  and  warehouse  distribution 
operations.  Our  staff  has  carefully  reviewed  the  eleven  findings  in  the 
report  and  analyzed  the  courses  of  action  recommended  by  the  consultant 
for  the  Board  to  take  in  response  to  them.  We  have  no  major 
disagreement  with  any  of  the  consultant's  findings  and  recommendations 
except  for  the  assertion  by  the  consultant  that  we  should  terminate  our 
current  point-of-sale  efforts  and  start  anew.  We  have  addressed  this 
finding  in  detail  in  our  report. 


In  several  instances  we  have  provided  additional  information  where 
we  feel  clarification  is  appropriate.  Many  of  the  recommendations  are 
already  in  the  process  of  implementation  or  in  the  final  stages  of 
review  pending  approval  for  further  action.  The  following  pages  address 
each  of  the  findings  individually. 


We  look  forward  to  the  improvements  in  our  operations  which  should 
accrue  as  a  result  of  these  actions. 
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1.  MERCHANDISE  LISTED  FOR  SALE 

(pp.  111.1  -  111.6) 


The  consulting  firm  indicates  that  the  Board  lists  and  stocks  a 
large  number  of  relatively  slow-moving  items  that  hamper  operations  and 
tend  to  increase  costs.  This  analysis  does  not  fully  address  the 
agency's  specialty  merchandise  system.  As  part  of  the  agency's  program 
to  enhance  customer  service  in  response  to  criticism  of  poor  selection 
in  state  liquor  stores,  the  Board  has,  over  the  past  several  years, 
taken  steps  to  increase  selection  while  at  the  same  time  endeavoring  to 
maintain  efficient  and  profitable  operations.  One  program  designed  to 
meet  this  goal  is  the  specialty  store  system.  Sixteen  specialty  stores 
now  function  in  major  population  centers  throughout  the  Commonwealth. 
These  stores  and  the  products  they  carry  are  designed  to  meet  the  needs 
of  the  connoisseur  who  has  a  taste  for  fine  wines  and  spirits  which  are 
generally  available  only  in  limited  quantities.  The  selection  at  these 
stores  changes  constantly,  reflecting  the  limited  availability  of  such 
items  as  well  as  changing  demands  of  consumers.  Over  the  course  of  a 
year,  approximately  5,000  codes  may  pass  through  the  specialty  store 
system  representing  a  large  percentage  of  products  handled  by  the  agency 
during  a  particular  year. 

In  direct  response  to  the  criticism  of  high  warehouse  stocks,  it 
should  be  noted  that  specialty  items  do  not  enter  agency  warehouses  and 
tend  to  move  through  retail  outlets  quite  rapidly.  A  misunderstanding 
of  the  manner  in  which  these  items  are  handled  would  tend  to 
artificially  inflate  perceptions  of  the  overall  size  of  Board  stocks. 

The  agency  recognizes  that  in  order  to  add  new  products,  a  process 
vital  to  any  retail  operation,  poorly  performing  items  and  those  which 
do  not  contribute  to  overall  product  mix  must  be  removed.  With  this  in 
mind  the  agency,  after  considerable  planning  and  development,  instituted 
a  new  listing/delisting  policy  which  became  effective  January,  1985. 

The  new  listing  policy  encompasses  all  those  criteria  outlined  in 
the  consultant's  report  with  the  added  recognition  of  the  Board's 
responsibility  to  provide  the  highest  possible  service  levels  to 
consumers.  As  the  process  of  returning  slow-moving  merchandise  is 
illegal  under  federal  regulations,  that  particular  aspect  of  the 
recommendations  cannot  be  incorporated  into  the  listing  policy. 

The  amended  delisting  policy  will  insure  the  review  of  each  product 
class  on  an  annual  basis.  The  criteria  outlined  in  the  consultant's 
report,  with  some  additions,  will  be  used  to  formulate  specific 
delisting  recommendations. 

Both  of  these  activities  now  incorporate  an  initial  review  and 
analysis  by  the  Pennsylvania  Liquor  Control  Board  Merchandising 
Committee  prior  to  final  determination  by  the  Board.  The  PLCB 
Merchandising  Committee,  composed  of  members  of  the  Bureaus  of 
Logistics,  Store  Operations  and  the  Office  of  Program  Development  and 
Coordination,  was  originally  formed  to  deal  with  the  in-store 
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merchandising  efforts.  Members  are  knowledgeable  in  merchandising 
management  areas  and  pool  the  resources  of  the  organizational  entities 
responsible  for  purchasing,  warehousing,  distribution,  and  store 
operations  which  provide  input  from  each  of  these  viewpoints  in  all 
listing/delisting  decisions. 

Limiting  distribution  of  items  is  currently  used  as  a  means  of 
controlling  inventory.  Specialty  store  items  are  not  warehoused.  In 
addition,  the  establishment  of  hub  and  wholesale  only  stores  provides 
for  more  efficient  distribution  of  items.  A  code  management  program 
works  to  limit  the  number  of  slow  moving  items  in  stores.  Limiting 
distribution  to  specific  warehouses  has  been  considered,  but  the  cost  of 
transferring  merchandise  between  warehouses,  should  it  become  necessary, 
could  easily  exceed  any  savings  gained  by  reducing  inventory. 

The  agency  is  aware  that  there  are  still  improvements  to  be  made  in 
the  foregoing  areas.  The  new  listing/delisting  policy  and  the 
formulation  of  a  new  initial  distribution  procedure  are  steps  toward  a 
more  comprehensive  purchasing  and  merchandising  system.  The  current 
organizational  structure  has  evolved  from  a  previous  design  which 
separated  purchasing  from  both  warehousing  and  stores.  It  was 
recognized  at  the  time  of  this  restructuring  of  the  Board's  bureaus  that 
purchasing  and  warehousing  more  logically  complemented  each  other,  while 
operation  of  over  700  state  liquor  stores  stands  as  an  organizational 
unit  of  its  own  with  unique  concerns  and  problems.  The  current 
structure  which  places  purchasing  and  warehousing  under  one  bureau  to 
provide  product  management  from  listing  to  store  delivery  integrates 
these  functions  to  the  highest  degree  possible.  Present  agency 
operating  systems  are  geared  to  serve  this  alignment.  Through  the 
integration  of  related  functions,  as  evidenced  by  the  Merchandising 
Committee,  the  Pennsylvania  Liquor  Control  Board  has  provided  avenues 
for  exchanging  viewpoints  as  well  as  product  and  market  knowledge. 

To  convert  at  this  time  to  product  management  from  listing  to 
merchandising  along  product  lines  would  be  extremely  difficult,  and 
would  be  of  doubtful  benefit. 
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2.  COMPLEMENTARY  PRODUCTS 
(pp.  111.7  -  111.12) 


The  agency  concurs  with  this  recommendation  concerning  the  benefits 
and  feasibility  of  offering  complementary  products  for  sale  in  our 
liquor  stores.  Our  approach  to  this  venture  differs  slightly  from  that 
recommended.  The  original  pilot  program  developed  for  six  stores  would 
have  provided  actual  data  on  customer  acceptance,  profitability, 
stocking,  merchandising  methods,  as  well  as  ordering  and  accounting 
requirements.  It  is  our  opinion  that  the  pilot  program  would  have 
provided  more  meaningful  data  for  evaluation  than  projections  based  on 
other  markets  or  customer  surveys.  A  decision  was  reached  to  avoid 
direct  competition  with  established  segments  of  the  food  or  beverage 
industry.  Our  intention  is  to  expand  the  range  of  products  available  to 
the  consumer  not  to  simply  provide  additional  outlets  for  the  same 
products . 

Several  reputable  vendors  representing  various  classes  of  products 
were  contacted.  Size,  packaging,  price  and  quality  were  considered. 
Sales  statistics  for  other  markets  were  reviewed.  Financial 
arrangements  were  discussed  and  plans  were  developed  to  provide  on-shelf 
distribution  with  no  inventory  expense,  pre-pricing  by  the  vendor,  split 
order  capacity,  in-store  racks  at  no  cost  and  initial  stocking  and 
set-up  support.  As  a  result,  most  of  the  steps  necessary  to  implement 
this  plan  have  been  accomplished. 

The  agency  is  prepared  to  implement  and  evaluate  the  pilot  plan 
for  possible  expansion  as  soon  as  the  remaining  issues  are  properly 
resolved . 
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3.  PLCB  PRICING  STRATEGY 
(pp.  111.13  -  111.18) 


The  agency  concurs  fully  with  the  general  conclusion  that  the 
standard  mark-up  formula  applied  to  all  products  does  not  adequately 
meet  the  needs  of  the  Board  or  its  customers.  We  support  the 
recommendation  that  the  Liquor  Code  be  amended  to  allow  greater 
flexibility  in  pricing  various  classes  of  products,  specifically 
slow-moving  items  whose  removal  from  the  system  would  improve  turnover 
and  profitability. 

An  agency  study  of  the  current  mark-up  formula,  and  possible 
changes  to  it,  is  in  progress.  The  effect  of  the  upcoming  October  1, 
1985,  increase  in  the  Federal  Excise  Tax  is  to  be  evaluated  and  possible 
responses  to  it  formulated.  Among  the  other  factors  to  be  considered 
are  fixed  and  variable  costs  and  open  market  prices. 

The  post-off  program  initially  encompassed  approximately  120  items 
per  period.  This  number  escalated  to  approximately  250  items  per  period 
within  several  months.  Within  this  short  period  of  time,  it  became 
apparent  that  the  increase  in  numbers  diluted  the  intended  impact  of  the 
post-off  program.  The  program  was  further  diluted  by  the  insignificant 
amounts  offered  as  price  reductions.  In  the  minds  of  consumers,  these 
minor  reductions  were  not  seen  as  bargains.  Limiting  the  number  of 
post-off  pass  throughs  encourages  more  significant  price  reductions  by 
vendors . 

We  agree  that  numerous  benefits  would  accrue  to  the  Board  from 
rounding  prices  to  the  nearest  $.05  or  $.10.  This  idea  has  been 
contemplated  in  the  past.  However,  a  major  obstacle  to  this  lies  in  the 
fact  that  the  18%  Emergency  Tax  and  6%  Sales  Tax  are  required  by  law  to 
be  applied  to  the  price  which  results  from  the  Board’s  mark-up  formula. 
As  a  result,  without  specific  amendment  to  tax  law,  it  appears  that  we 
are  obliged  to  sell  each  item  at  prices  as  currently  calculated. 
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4.  USE  OF  SALES  AND  MARKDOWNS 
(pp.  111.19  -  111.24) 


The  agency  strongly  supports  the  recommendation  concerning  either  a 
revised  interpretation  or  a  modification  of  the  Liquor  Code  to  permit 
general  sales  and  markdowns  to  provide  better,  more  efficient  methods  of 
handling  inventory.  Despite  current  constraints  the  Board  has 
historically  offered  close-out  sales.  We  would  note  the  success  of  last 
summer's  50/50  sale  as  an  example  of  efforts  in  this  regard.  Currently, 
a  25%  reduction  on  certain  items  is  helping  to  clear  remaining 
holiday/specialty  merchandise. 

We  concur  with  all  other  recommendations  made.  Our  current 
activities  in  regard  to  these  recommendations  are  detailed  below. 

More  stringent  criteria  have  been  developed  for  listing  new  items. 
These  criteria  were  put  into  effect  in  January,  1985.  (See  also 
response  to  1.  Merchandise  Listed  For  Sale)  In  addition,  new  procedures 
for  initial  distributions  and  initial  order  quantities  of  new  items  are 
being  utilized  concurrent  with  this  new  program.  Coordinated  direction 
is  being  provided  by  representatives  of  Logistics,  Store  Operations,  and 
the  Office  of  Program  Development  and  Coordination  under  the  direction 
of  the  Executive  Director. 

Holiday  and  specialty  product  purchasing  and  distribution  will  be 
improved  under  new  guidelines.  Strict  deadlines  for  submission  of  these 
items,  listing  decisions,  purchasing,  warehouse  receipt,  and  store 
distribution  have  been  established  and  adhered  to.  Late  submission  or 
delivery  will  not  be  accepted  or  honored.  Detailed  sales  analyses  will 
be  considered  in  advance  of  purchasing  and  distribution  decisions. 

The  Code  Management  program  will  be  expanded  specifically  to 
include  a  greater  integration  into  the  Bureau  of  Logistics  planning  and 
evaluation.  This  program  will  be  further  developed  with  the  objective 
of  carrying  extensive  lines  of  merchandise  in  large  centrally  located 
hub  stores.  Only  merchandise  which  meets  defined  class  standards  will 
be  carried  in  smaller,  less-trafficked  stores. 

Other  initiatives  in  the  areas  discussed  include  the  purchase  of 
shelf  management  software  which  will  provide  both  the  store  and 
warehouse  managers  with  greater  flexibility  and  improved  control  over 
stock  inventories.  In  addition,  legal  opinions  have  been  requested 
regarding  the  Board's  advertising  of  store  locations,  special  sales, 
etc.,  to  enhance  public  awareness  of  our  current  activities  and 
services . 

Additionally,  we  would  like  to  point  out  our  recent  efforts  to 
encourage  the  legislature  to  consider  legalizing  the  use  of 
manufacturers  or  suppliers  rebate  coupons  through  the  state  store 
system.  We  have  proposed  amendatory  language  to  the  Liquor  Code  which 
would  provide  for  this  marketing  effort  which  is  currently  in  place  in 
the  majority  of  states.  In  the  last  legislative  session,  House  Bill 
1611  passed  the  House  but  did  not  receive  floor  consideration  in  the 
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Senate.  We  are  hopeful  that  legislative  consideration  of  this 
will  be  renewed  in  the  current  session. 


concept 
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5.  STORE  PLANNING  AND  EVALUATION 
(pp.  111.25  -  111.31) 


The  agency  concurs  with  the  finding  that  customer  service  and 
profitability  goals  are  not  clearly  defined  by  the  Pennsylvania  Liquor 
Control  Board.  Definitive  goals  with  respect  to  these  two  areas  have 
not  been  established  in  the  manner  common  to  the  private  sector 
primarily  because  of  the  considerable  amount  of  ambiguity  which  exists 
regarding  the  overall  agency  mission. 

The  public  represents  a  source  of  strongly  divided  viewpoints, 
especially  in  regard  to  the  sale  and  use  of  alcohol.  While  many  desire 
greater  access,  certainly  a  significant  number  support  the  philosophy  of 
control  and  regulation.  This  divided  message  from  the  public  has 
resulted  in  the  lack  of  a  clear  direction  and  mission  for  the  agency. 

The  mandated  dichotomy  of  purpose  has  led  to  the  inability  to  totally 
define  such  terms  as  "service"  and  "profitability"  as  they  relate  to  the 
retailing  function  of  the  PLCB.  As  a  state  agency,  we  must  lend  our 
allegiance  to  the  entire  public,  and  not  only  to  those  choosing  to 
patronize  our  stores. 


The  original  intent  of  the  Liquor  Code  was  clearly  to  control  sales 
of  alcoholic  beverages.  Placing  emphasis  on  customer  service  and  cost 
effectiveness,  while  still  maintaining  firm  control  over  sales,  is  an 
approach  which  has  evolved  over  the  years  and  really  began  in  earnest  in 
1979.  Since  that  time,  the  number  of  self-service  stores  has  increased 
by  approximately  290.  This  has  led  to  an  in-store  merchandising  program 
recognized  as  one  of  the  most  viable  in  the  nation.  To  accommodate  the 
recognized  needs  of  the  connoisseur,  specialty  outlets  have  been  opened 
in  major  population  centers.  These  stores  required  an  entirely  new 
approach  to  both  store  layouts  and  locations.  Separating  wholesale 
functions  and  placing  them  in  separate  stores,  was  begun  in  1980  to 
improve  service  and  increase  productivity.  This  program  has  been 
designed  to  create  a  modern  shopping  environment  for  the  consumer  in  an 
effort  to  enhance  service.  Profitability  and  efficiency  have  also  been 
addressed  by  many  of  these  changes.  While  to  many  the  concepts  of 
service  and  profitability  are  not  interacting,  we  have  chosen  to  define 
profit  as  a  measure  of  service,  and  firmly  believe  that  the  two  concepts 
not  only  are  capable  of  co-existing,  but  may  complement  each  other  as 
well.  The  consultant’s  report  recognizes  this  interrelationship.  This 
recognition  of  the  interaction  between  service  and  profitability  allows 
us  to  balance  the  level  of  service  rendered  with  the  amount  of  profit 
generated  as  key  factors  in  determining  the  viability  of  potential  and 
existing  liquor  store  sites.  In  developing  the  master  store  location 
plan,  we  strive  to  provide  the  optimum  level  of  service  while  generating 
the  maximum  amount  of  revenue  for  the  citizens  of  Pennsylvania. 


The  agency  is  in  the  process  of  developing  more  formalized  criteria 
to  identify  and  evaluate  the  sales  potential  of  proposed  store  sites. 

We  are  researching  various  computer  applications  that  will  permit 
enhanced  retrieval  and  manipulation  of  of  data  necessary  to  develop  such 
criteria.  A  preliminary  format  was  first  developed  using  Lancaster 
County  as  a  planning  region,  in  which  both  market  areas  and  potential 


9 


store  locations  were  identified.  After  determining  both  advantages  and 
shortcomings  of  the  format,  it  was  refined  and  utilized  in  an  evaluation 
of  a  potential  store  site  in  Somerset  County.  In  this  instance, 
application  of  computer  evaluation  of  formalized  criteria  led  to  a 
rejection  of  the  proposed  site.  We  intend  to  further  apply  this 
approach  to  future  real  estate  acquisition. 

In  addition  to  those  criteria  mentioned  in  the  consultant's  report, 
the  format  being  refined  by  the  agency  also  includes  the  following 
variables:  projected  population  estimates  (medium  and  long  range),  per 

capita  income,  median  family  income,  regional  dollar  availability, 
regional  sales  histories,  geographic  considerations,  and  transient 
trade . 

Analysis  of  all  relevant  variables  will  be  used  in  conjunction  with 
specific  site  recommendations  from  the  field  offices  to  provide  a 
quantitative/qualitative  mix  of  data  available  for  decision  making 
regarding  facility  location. 
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6.  HIRING  OF  PART-TIME  STATE  STORE  EMPLOYEES 
(pp  111.32  -  111.38) 


The  agency  concurs,  with  limited  reservations,  to  the 
recommendations  of  Price  Waterhouse  with  regard  to  the  filling  of 
permanent  part-time  store  clerk  positions. 

In  December,  1984,  a  meeting  was  held  with  representatives  of  the 
Civil  Service  Commission  to  discuss  this  problem.  At  that  meeting  the 
Commission  committed  to  certain  actions  to  commence  January  18,  1985. 
Effective  that  date,  the  examination  for  Liquor  Store  Clerk,  both  full 
and  part  time,  would  be  opened  statewide  in  all  test  centers  for  an 
indefinite  period.  Additionally,  the  three  major  testing  centers  in 
Philadelphia,  Pittsburgh,  and  Harrisburg  will  remain  open  in  response  to 
the  continuing  need  for  qualified  candidates  in  those  areas.  The 
Commission  would  give  priority  to  improving  turn  around  time  for 
processing  part-time  employment  lists.  Local  recruiting  measures  in 
areas  of  the  state  where  part-time  employees  are  difficult  to  obtain 
would  be  implemented.  As  this  agreement  is  quite  recent,  we  have  not 
yet  determined  its  effectiveness. 

Should  major  problems  continue  in  this  area,  the  agency  will 
further  evaluate  the  recommended  alternatives  and  proceed  to  act  on  the 
most  feasible. 


11 


7.  MODERNIZATION  OF  POINT-OF-SALE  SYSTEM 
(pp. 111.41  -  111.46) 


We  agree  with  and  support  most  of  the  findings  and  recommendations, 
and  acknowledge  the  benefits  listed  as  resulting  from  POS.  We  commend 
Price  Waterhouse  on  their  recognition  of  those  non-cost  or  efficiency 
related  benefits  which  they  list  as  effectiveness  benefits. 

We  feel  that  a  stronger  point  should  have  been  made  of  the  fact 
that  since  1976,  the  PLCB  has  been  actively  researching  and  unfailingly 
pursuing  acquisition  of  POS  equipment  and  systems.  Key  events  in  our 
continuing  efforts  include  an  independent  study  by  Peat-Marwick 
completed  in  1978  and  a  very  successful  pilot  program  conducted  by  the 
agency  in  1979.  In  addition  the  PLCB  pursued  acquisition  of  150  POS 
systems  with  the  issuance  in  1979-1980  of  an  RFP  to  acquire  both 
hardware  and  software.  The  proposals  submitted  by  the  vendors  were 
evaluated  by  the  Board  in  conjunction  with  the  Department  of  General 
Services  and  a  successful  vendor  was  identified.  No  award  or 
announcement  of  that  vendor  was  made  as  per  direction  of  the  then 
Secretary  of  Budget  and  Administration. 

Since  that  time,  the  PLCB  has  kept  up  to  date  on  the  latest  in 
technology  and  systems  in  the  POS  area.  We  have  found  that  PLCB  staff 
expertise  gained  through  contact  with  the  market  and  through  contact 
with  independent  retailers  performing  POS  systems  development  often 
exceeds  that  of  consultants  employed  by  non  POS  specific  firms. 

While  we  are  in  general  agreement  with  the  findings  and 
recommendations,  we  are  in  disagreement  with  some  of  the  statements 
made . 


A  continuous  evaluation  and  study  process  has  been  ongoing  since 
our  first  involvements  with  POS.  Therefore  we  know  which  systems  are  in 
fact  available  and  which  systems  are  suitable  to  our  needs.  The  fact 
that  only  one  vendor  submitted  a  proposal  for  software  development  is 
due  to  the  fact  that  the  IBM  hardware  (which  was  acquired  competitively) 
incorporates  the  specific  configuration  of  using  a  personal  computer. 
This  is  a  new  concept,  and  there  are  few  qualified  entities  able  to 
program  across  a  register  to  PC  boundary. 

The  hardware  was  selected  through  competitive  process  and  there  was 
no  constraint  placed  upon  vendors.  The  IBM  hardware  selected  is  totally 
soft  programmable,  providing  virtually  unlimited  capability  and 
flexibility  to  design  a  POS  system  specific  to  the  unique  PLCB 
requirements,  the  requirements  of  the  Office  of  the  Budget  auditors  and 
those  of  the  Auditor  General.  In  addition,  this  flexibility  will  insure 
our  ability  to  respond  to  possible  future  requirement  changes.  We  feel 
strongly  that  the  Pennsylvania  Liquor  Control  Board  should  not  reduce 
its  POS  requirements  simply  to  increase  supplier  participation. 

The  vendor's  proposal  to  develop  the  software  was  fully  evaluated 
by  a  committee  composed  of  PLCB  Data  Processing  personnel.  Store 
Operations  personnel,  procurement  personnel,  representatives  from  the 
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Office  of  the  Budget  (PLCB  Comptroller's  Office),  and  a  representative 
from  the  Department  of  General  Services. 

The  PLCB  has  already  invested  considerable  resources,  including 
over  2,000  staff  hours,  in  working  with  the  selected  software  vendor. 

All  acquisitions  to  date  have  been  handled  competitively  and  have  been 
open  to  any  vendor  wishing  to  bid  or  propose.  Since  the  hardware  and 
software  we  have  obtained  will  be  at  the  leading  edge  of  technology  in 
POS,  we  cannot  see  the  reasoning  behind  further  bidding.  It  would  be  a 
needless  waste  at  this  point  to  reject  all  software  and  hardware  thus 
far  developed  for  the  pilot  operation.  Further,  this  would  needlessly 
delay  implementation  of  a  critically  needed  program. 

We  concur  with  the  consultants  when  they  state  the  evaluation  of 
the  pilot  program  may  be  critical  in  obtaining  funding  for  the  entire 
system.  It  should  be  noted  that  the  critical  success  factors  for  POS 
were  well  recognized  prior  to  actual  equipment  and  software  acquisition. 
These  factors  had  to  be  identified  prior  to  the  development  of 
specification  for  hardware  and  software.  Since  these  factors  have  been 
identified,  our  evaluation  should  closely  parallel  the  recommendations 
presented  by  Price  Waterhouse. 
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8.  INVENTORY  PLANNING  AND  PROCUREMENT 
(pp.  111.47  -  111.59) 


The  agency  concurs  with  the  recommendation  that  a  fully  integrated 
distribution  requirements  planning  system  should  be  implemented.  We 
also  agree  with  the  cited  capabilities  to  be  included  in  this  system 
with  one  exception.  Sourcing  certain  products  from  a  single  warehouse 
in  order  to  reduce  multiple  safety  stocks  will  indeed  result  in  reduced 
carrying  costs  but  will  also  result  in  increased  transportation  costs  to 
move  these  products  as  required.  With  that  exception,  a  system  designed 
with  such  capabilities  would  be  a  benefit  to  the  agency. 

Currently  the  groundwork  for  programs  directed  at  an  integrated 
inventory  management  system  is  being  developed.  The  Code  Management 
program  is  operating  to  reduce  excess  store  inventories  and  to  more 
efficiently  place  merchandise  into  appropriate  markets.  Newly  acquired 
shelf  management  software  will  result  in  more  efficient  ordering. 

Despite  these  efforts,  our  most  pressing  need  in  this  area  remains  a 
statewide  Point-of-Sale  system.  The  agency  certainly  recognizes  that 
this  system  is  essential  in  developing  further  efficiencies  in  inventory 
management . 

The  recommendation  that  the  agency  expand  the  use  of  "just-in-time" 
inventory  management  coincides  with  our  current  efforts. 

We  continue  to  pursue  efforts  to  streamline  the  purchasing  process, 
specifically  with  regard  to  the  signatory  approval  requirements,  as  we 
are  most  aware  of  the  detrimental  effect  this  requirement  has  on  our 
ability  to  react  to  changes  in  sales  and  inventory  levels. 
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9.  USE  OF  WAREHOUSE  CONTRACTORS 
(pp  111.60  -  111.67) 


The  agency  concurs  with  both  the  short  and  medium-term 
recommendations  offered  in  this  report.  Although  the  length  of  leases 
is  currently  restricted  by  factors  outside  of  our  control,  extension  of 
lease  terms  could  be  beneficial.  Inserting  performance  clauses  in 
warehousing  contracts  will  also  improve  our  operation.  We  have  been 
successful  in  incorporating  such  language  in  one  of  our  contracts  thus 
far  and  it  is  our  intention  to  address  this  matter  in  each  of  our  other 
warehouse  contracts  as  they  are  renewed. 

The  long-term  recommendation  that  the  PLCB  take  over  operation  of 
all  its  warehouses  is  difficult  for  the  agency  to  endorse  at  this  time. 
Price-Waterhouse  clearly  delineates  the  obstacles  encountered  and  the 
expenses  incurred  in  the  agency’s  attempt  to  convert  its  Philadelphia 
warehouse  to  an  agency  operation.  To  assume  that  at  some  point  in  the 
future  the  external  forces  which  created  the  obstacles  to  that 
conversion  will  no  longer  be  operating  is  pointless.  Given  the  nature 
of  the  obstacles  placed  in  the  path  of  such  conversions,  legislation  may 
be  the  only  viable  means  to  accomplish  such  change. 
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10.  DISTRIBUTION  CENTER  PLANNING 
(pp.  111.68  -  111.72) 


The  agency  concurs  with  both  recommendations  presented  in  this 
segment  of  the  report.  The  agency  recognizes  that  major  changes  in 
freight  rates,  demographics  and  various  costs  have  occurred  which  may 
impact  on  the  configuration  of  warehouses  and  stores.  Studies  to 
determine  more  optimal  configurations  will  be  initiated. 

Relocation  of  the  District  #4  distribution  operation  to  a  more 
functionally  designed  and  sited  location  is  under  consideration.  The 
agency  recognizes  those  drawbacks  to  the  present  location  which  are 
detailed  by  the  report  and  intends  to  take  these  into  consideration  when 
the  present  lease  expires  in  1988. 


16 


11.  CONTROLS  OVER  INBOUND  PREPARED  FREIGHT 
(pp.  111.75  -  111.78) 


The  agency  concurs  with  the  recommendation  p 
consultant's  report.  A  system  to  monitor  freight 
shipments  is  under  development  on  a  high  priority 
monitoring  indicate  that  savings  can  be  achieved, 
be  taken. 


resented  in  the 
charges  on  prepaid 
basis.  Should  this 
appropriate  steps  will 
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PENNSYLVANIA  LIQUOR  CONTROL  BOARD 
RESPONSE  TO 

LEGISLATIVE  BUDGET  AND  FINANCE  COMMITTEE 
SUNSET  PERFORMANCE  AUDIT  OF  THE 
PENNSYLVANIA  LIQUOR  CONTROL  BOARD 


VOLUME  III 

REPORT  BY  DELOITTE  HASKINS  &  SELLS 

ON 

FINANCIAL  PROJECTIONS  AND  CERTAIN  OTHER  FACTORS 
CONCERNING  THE  CONTINUATION,  TERMINATION  OR  MODIFICATION 
OF  THE  PENNSYLVANIA  LIQUOR  CONTROL  BOARD  STATE  STORE  SYSTEM 


The  Pennsylvania  Liquor  Control  Board  is  grateful  for  the 
opportunity  to  respond  to  the  report  by  Deloitte,  Haskins  and  Sells  on 
financial  projections  and  certain  other  factors  concerning  the 
continuation,  termination  or  modification  of  the  Pennsylvania  Liquor 
Control  Board  state  store  system. 

As  this  report  deals  in  part  with  future  projections  based  upon 
various  assumptions,  we  have  recognized  the  need  to  approach  the 
findings  with  an  understanding  of  the  tentative  nature  of  the 
conclusions,  and  to  react  accordingly.  Additionally,  we  feel  some  need 
to  clarify  our  position  with  respect  to  the  other  factors  associated 
with  control  or  privatization  as  addressed  by  Deloitte,  Haskins  and 
Sells.  This  response  is  intended  to  provide  additional  insight. 
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The  Financial  Projections  compiled  by  Deloitte  Haskins  and  Sells  in 
relation  to  an  Examination  of  Options  Regarding  the  Continuation, 
Modification,  or  Termination  of  the  Present  State  Liquor  Store  System 
are  clearly  stated  to  be  based  upon  assumptions  about  financial 
conditions  and  causes  of  action  that  are  recognized  as  being  reasonably 
possible  although  not  necessarily  probable.  The  consultant  further 
cautions  users  of  these  financial  projections  to  be  aware  that  some  of 
the  conditions  and  causes  of  action  upon  which  the  financial  projections 
are  based  inevitably  will  not  materialize  and  variations  from  these 
projections  may  be  material. 

Bearing  this  in  mind,  we  suggest  there  is  an  obvious  need  to 
further  clarify  and  examine  these  assumptions  in  order  to  identify 
relevant  rationale  which  might  lead  to  a  better  interpretation. 

Although  a  definitive  evaluation  at  this  point  based  upon  the 
consultant's  revenue  projections  would  be  at  best  hypothetical,  we 
provide  the  following  comments. 

As  a  preliminary  basis  for  our  comments,  we  have  summarized  in 
Exhibit  1  the  projected  net  revenue  contributions  identified  by  the 
consultant.  This  table  presents  the  projected  net  revenue  contributions 
to  the  Commonwealth  from  1985-86  through  1988-89  for  each  of  the  options 
and  their  base  assumptions  in  a  format  which  permits  ease  of  comparison. 
An  analysis  of  these  projections  brings  to  light  some  interesting 
figures . 

In  comparing  a  proposed  license  system  (option  2)  to  the  present 
state  store  system  (option  1),  under  all  assumptions,  the  projections 
indicate  the  maintenance  of  higher  revenues  to  the  Commonwealth  through 
retention  of  the  state  monopoly.  Under  assumption  A  of  the  license 
option  which  recognizes  no  increase  in  apparent  consumption, 

Commonwealth  revenues  are  projected  to  decline  26.52%.  Under  assumption 
B  (37%  increase  in  apparent  consumption)  Commonwealth  revenues  could  be 
expected  to  decline  by  1.69%  Under  assumption  C  (22%  increase  in 
apparent  consumption)  Commonwealth  revenues  show  a  decline  of  12.45%. 

Option  3  projects  a  modified  system  in  which  wines  would  be  sold 
through  both  private  outlets  and  state  stores,  and  assumes  a  51% 
increase  in  wine  consumption.  A  comparison  of  option  3  to  option  1 
indicates  slightly  increased  revenues  to  the  Commonwealth.  Under 
assumption  A  of  option  3,  where  the  state  would  maintain  a  50%  share  of 
the  wine  market,  revenues  are  projected  to  increase  8.65%.  Under 
assumption  B,  where  the  state  would  maintain  a  30%  share  of  the  wine 
market,  revenues  would  increase  6.23%. 

We  have  taken  the  liberty  of  utilizing  the  consultant's  basic 
approach  to  project  a  third  assumption  which  we  have  labeled  C.  Under 
this  assumption  100%  of  wine  sales  would  be  accomplished  through  private 
outlets  and  none  through  the  state  stores.  We  estimate  this  would 
produce  only  a  2.6%  increase  in  revenue  return  to  the  Commonwealth  over 
option  1. 

While  the  consultant's  projections  are  debatable,  and  our 
additional  projections  would  be  subject  to  some  argument,  these  figures 
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do  serve  as  a  basis  for  further  discussion.  The  fundamental  factor  that 
must  be  focused  upon  is  increased  consumption.  Under  option  2,  a 
significant  increase  in  consumption  is  required  in  order  to  support  a 
private  sales  network  which  would  actually  generate  less  revenues  to  the 
Commonwealth  than  the  present  state  store  system  with  no  increased 
consumption.  Additionally  under  option  3,  an  incredible  51%  increase  in 
per  capita  wine  consumption  serves  as  the  primary  foundation  for 
proj  ections . 

The  key  question  here  is  whether  such  dramatic  per  capita 
consumption  increases  are,  in  fact,  realizable,  or  more  importantly, 
desirable  in  Pennsylvania. 

Further  evaluation  of  the  three  options  (current  vs.  private  vs. 
modified)  indicates  that  the  current  state  store  system  outperforms  all 
of  the  proposed  systems  in  terms  of  revenue  generating  efficiency.  For 
each  dollar  of  gross  receipts,  the  state  store  system  returns  26.68 
cents  of  net  revenue  to  the  Commonwealth.  Converting  to  a  license 
retail  system  with  no  Commonwealth  sales  involvement  would  result  in  a 
return  of  19.6  cents  for  each  dollar  of  gross  receipts,  or  a  27% 
decrease  compared  to  the  present  state  store  system.  Regarding  the 
consultant's  financial  projections  related  to  modifying  the  current 
system  to  allow  wine  sales  in  both  private  outlets  and  in  state  stores, 
the  first  projection  under  this  modification  plan  assumed  a  50/50  split 
in  the  share  of  the  wine  market  between  private  outlets  and  the  state 
stores.  In  this  case  a  return  of  25.3  cents  would  result  from  each 
dollar  of  gross  receipts,  representing  a  5%  decrease  in  comparison  to 
the  present  state  store  system.  The  second  projection  under  the 
modification  plan  assumed  a  70%  share  of  the  wine  market  for  the  private 
outlets  and  30%  for  the  state  stores.  Under  this  assumption,  a  return 
of  24.7  cents  would  result  for  each  dollar  of  gross  receipts,  which 
represents  a  7%  decrease  from  the  state  store  system.  The  third 
projection  which  we  included  under  the  modification  plan  assumes  that 
all  wine  sales  will  be  made  in  private  retail  outlets.  An  estimated 
return  of  23.86  cents  would  accrue  to  the  Commonwealth  for  each  dollar 
of  gross  receipts,  an  11%  decrease  compared  to  the  present  store  system. 

The  above  analysis  would  seem  to  indicate  that  the  present  state 
store  system  is  a  more  efficient  form  of  revenue  generation  for  the 
Commonwealth  than  any  of  the  proposed  alternatives.  Each  of  the 
alternatives  would  require  greater  levels  of  gross  sales  to  produce  the 
same  amount  of  net  revenue  to  the  Commonwealth  as  the  current  system. 
This  disparity  in  revenue  generating  efficiency  indicates  the  potential 
for  the  citizens  of  the  Commonwealth  to  experience  the  negative  social 
effects  of  increased  consumption  and  sales  while  realizing 
proportionately  less  revenue  benefits. 

Evaluating  the  different  proposals  for  changes  to  the  current 
system  in  the  above  fashion  emphasizes  an  interesting  general 
observation.  As  the  current  system  is  modified,  first  to  allow  wine 
sales  in  the  private  sector  and  finally  to  a  totally  private  system,  the 
financial  projections  indicate  that  the  Commonwealth's  share  of  each 
sales  dollar  decreases  as  the  system  is  further  divested. 
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Additionally,  Appendix  H,  Retail  Liquor  Industry  Financial 
Statement  Study  of  the  consultant's  report  addresses  a  five  year 
(1979-80  through  1983-84)  average  profit  rate  before  taxes  of  2.24%  for 
the  entire  nationwide  retail  liquor  industry.  A  review  of  the  financial 
statements  of  the  Pennsylvania  Liquor  Control  Board  for  the  same  period 
reveals  an  average  profit  after  sales  tax  and  emergency  tax  of  5.82%. 

We  feel  it  is  important  to  note  from  this  comparison  that  the  PLCB ' s 
average  profit  percentage  after  tax  transfer  was  approximately  2.6  times 
greater  than  that  of  the  industry  average  for  the  same  time  period. 

Divestiture  of  any  nature,  it  should  be  emphasized,  could  be 
expected  to  increase  costs  of  state  and  local  governments,  as  additional 
costs  of  enforcement  and  licensing  must  be  considered.  In  1984,  over 
23,000  enforcement  and  licensing  investigations  were  completed  by 
Pennsylvania  Liquor  Control  Board  Enforcement  officers.  Each  time  an 
establishment  requests  a  license  or  transfers  a  license,  an 
investigation  must  be  completed;  each  time  a  licensee  makes  a  corporate, 
management  or  premises  change,  an  investigation  is  completed;  and  each 
time  a  complaint  is  received  alleging  violations  of  the  law,  an 
investigation  is  completed.  Workload  and  associated  expenses  would 
obviously  escalate  with  the  creation  of  additional  licenses.  There  is 
no  evidence  that  this  point  has  been  considered  in  the  projections  set 
forth  in  the  consultant's  report.  It  would  seem  reasonable  to  conclude 
that  this  factor  could  impact  negatively  on  overall  revenue  projections. 

It  does  not  appear  as  though  the  consulting  firm  adequately 
addressed  some  of  the  significant  factors  that  might  be  affected  by 
increased  per-capita  consumption.  Questions  associated  with  social 
costs  should  be  addressed  in  the  same  context  as  the  financial 
considerations.  Although  it  may  be  more  difficult  to  quantify  variables 
related  to  social  impacts,  it  is  possible  to  apply  projections  to 
indicate  increased  death  rate,  accident  rates,  etc.,  much  in  the  same 
manner  as  projections  of  fiscal  considerations  are  made.  If  one  is  to 
look  at  hard  dollar  figures  to  make  an  informed  decision  with  respect  to 
the  desirability  of  increased  liquor  outlets,  one  should  also  have 
access  to  figures  that  quantify  the  additional  social  consequences  which 
might  be  anticipated. 

Additionally,  the  report  indicates  that  valid  retail  price 
comparisons  could  not  be  obtained.  In  fairness  to  those  seeking  to 
develop  an  overall  comparison  of  private  vs.  control  concepts, 
comparative  retail  prices  available  through  the  Distilled  Spirits 
Council  of  the  United  States  (DISCUS)  should  be  considered.  Price 
comparisons  are  available  and  are  cited  in  Volume  I:  Legislative  Budget 
and  Finance  Committee  Sunset  Performance  Audit  Report,  pp .  Y6,  Y7. 

While  the  consulting  firm  expressed  reservations  with  regard  to 
using  DISCUS  figures,  other  statistical  data  used  in  the  report  which 
might  have  been  invalidated  by  critical  analysis  were  included.  For 
example,  the  category  of  crimes  related  to  alcohol  concluded,  "the  rate 
of  alcohol  related  crime  is  higher  for  both  Pennsylvania  and  the  control 
state  average  than  the  license  state  average."  An  alternative 
evaluation  of  the  same  raw  data  could  lead  to  the  conclusion  that  more 
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aggressive  enforcement  efforts  in  the  control  states  result  in  more 
arrests  for  alcohol  related  crimes. 

One  of  the  points  which  has  been  a  recurrent  criticism  of  the 
Pennsylvania  control  system  is  the  assertion  that  there  is  a  significant 
amount  of  liquor  purchased  out  of  state.  It  is  important  to  note  that 
the  consulting  firm  was  unable  to  make  a  determination  in  this  regard. 
More  importantly,  some  factors  that  were  supported  by  data  would 
indicate  that  on  the  whole  no  significant  out  of  state  purchase  volume 
exists.  One  pointed  example  is  the  percentage  of  alcohol-related 
deaths,  cited  on  p.  IV  -  11.  If  there  were  a  high  incidence  of 
out-of-state  purchases,  causing  consumption  to  be  significantly  in 
excess  of  apparent  levels,  it  would  seem  reasonable  to  conclude  that 
Pennsylvania  would  not  have  such  a  markedly  lower  percentage  of  deaths 
due  to  alcohol-related  causes.  While  estimates  of  out-of-state 
purchases  are  speculative,  the  death  rate  is  difficult  to  refute.  The 
same  can  be  said  of  the  number  of  accidents  per  thousand  involving 
alcohol  (p.IV-7),  which  is  also  lower  in  Pennsylvania. 

In  conclusion,  we  note  that  this  response  has  not  focused  on  a 
detailed  point-bv-point  examination  of  the  consultant's  report.  Since 
there  are  many  aspects  of  the  report  dependent  upon  factors  which  could 
be  affected  by  any  number  of  variables,  it  may  be  impossible  to  draw 
sound  conclusions  even  where  projections  appear  to  rest  upon  a  sound 
foundation.  Particularly  in  light  of  current  social  attitudes  regarding 
alcohol  consumption  and  medical  findings  related  thereto,  we  are 
reluctant  to  support  assumptions  of  dramatic  increases  in  alcohol 
consumption . 

As  we  see  increased  evidence  that  philosophical  arguments  favoring 
the  control  of  alcohol  are  valid,  we  have  difficulty  understanding  if 
fiscal  considerations  should  be  emphasized,  or  indeed  if  it  is  even 
justifiable  to  use  financial  projections  as  a  basis  for  argument. 
Examining  the  issue  realistically,  we  realize  that  finances  will  be  a 
consideration  and  we  have  attempted  to  point  out  that  the  present  state 
store  system  compares  very  favorably,  especially  in  light  of  the 
benefits  derived  from  the  system  of  controlled  alcohol  sales  in 
Pennsylvania . 

Certainly  the  consultant's  report  and  agency  response  are  not 
representative  of  everything  that  could  be  articulated  with  respect  to 
the  arguments  for  or  against  privatization  of  liquor  stores  in 
Pennsylvania.  Although  hypothetical  revenue  projections  and  other 
control  vs.  license  data  provide  insight,  it  is  recognized  that 
ultimately  personal  judgment  and  political  preference  will  also  provide 
input  into  the  issue  as  it  is  brought  before  the  public  forum. 
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SUMMARY  OF  PROJECTED  NET  CONTRIBUTIONS 


PENNSYLVANIA  LIQUOR  CONTROL  BOARD 
RESPONSE  TO 

LEGISLATIVE  BUDGET  AND  FINANCE  COMMITTEE 
SUNSET  PERFORMANCE  AUDIT  OF  THE 
PENNSYLVANIA  LIQUOR  CONTROL  BOARD 


VOLUME  IV 


REPORT  BY  DELOITTE  HASKINS  &  SELLS 

ON 

AN  EXAMINATION  AND  EVALUATION  OF  THE  LICENSING 
FUNCTION  OF  THE  PENNSYLVANIA  LIQUOR  CONTROL  BOARD 


The  agency  is  appreciative  for  this  opportunity  to  respond  to  the 
report  submitted  by  Deloitte  Haskins  and  Sells  regarding  the  licensing 
function  of  the  Pennsylvania  Liquor  Control  Board.  We  have  responded  to 
each  of  the  eight  audit  findings  individually  and  have,  in  some 
instances,  offered  counter-arguments  and/or  additional  information  not 
brought  out  in  the  consultant’s  report  which  are  intended  to  clarify  our 
position  in  this  area. 
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A.  LICENSE  FEES 
(p  •  8) 


Based  upon  their  review,  the  consulting  firm  has  indicated  that 
license  fees  are  not  sufficient  to  meet  expenditures  associated  with 
processing  costs.  The  Pennsylvania  Liquor  Control  Board  is  cognizant  of 
this  fact  and  has  recently  embarked  on  a  project  which  is  designed  to 
track  the  costs,  including  indirect  costs,  involved  with  the  processing 
of  licenses,  permits  and  relevant  charges  related  thereto.  A  sampling  of 
licensing  costs  has  been  analyzed  and  incorporated  into  an  on-line 
computerized  system  designed  to  compare  revenue  to  expenditures.  The 
Board  is  in  agreement  that  a  fee  management  system  would  be  helpful  in 
identifying  inequities  with  respect  to  administrative  costs. 

However,  some  fundamental  questions  are  raised  through  the  attempt 
at  quantifying  the  "indirect  costs."  For  example,  if  an  applicant  is 
entitled  to  a  hearing  on  a  particular  licensing  matter,  should  he  be 
expected  to  reimburse  the  Commonwealth  for  the  cost  of  the  legal  fees, 
transportation,  hearing  room  lighting,  etc.?  As  a  government  function, 
the  Pennsylvania  Liquor  Control  Board  may  realize  a  point  at  which  the 
"cost-effectiveness"  of  the  operation  becomes  a  secondary  consideration 
with  respect  to  the  mission  of  the  agency  and  the  benefits  to  the 
public.  If  a  particular  fee  management  system  would  be  considered  for 
implementation,  it  should  be  considered  in  the  context  of  the  entire 
agency  and  its  functions. 

Assuming  a  primary  objective  is  to  recover  costs  of  processing,  it 
may  be  prudent  to  consider  proposing  a  legislative  amendment  to  Section 
801  of  the  Liquor  Code  to  redirect  the  fees  currently  returned  to 
municipalities  and  use  them  to  help  defray  Commonwealth  costs. 

In  addition,  it  should  be  noted  that  fee  assessments  for  license 
transactions  are  governed  by  Section  614-A  of  the  Administrative  Code  of 
1929.  As  such,  amendment  to  that  code  would  be  necessary  prior  to  final 
implementation  of  an  ongoing  system  of  fee  management. 
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B.  CITATIONS /AVERMENTS 
(p. 17) 


The  Liquor  Control  Board  recognizes  there  are  certain  inequities 
associated  with  the  current  procedures  for  grouping  averments  and 
determining  penalties  based  on  citations  containing  multiple  violations. 
However,  it  is  felt  that  there  is  some  justification  for  this  posture. 

A  point  system,  as  recommended  in  the  report  of  the  evaluation  of 
this  issue,  would  have  to  be  implemented  cautiously  and  with  regard  to 
several  other  factors.  Unlike  a  violation  of  the  speed  laws  where  there 
are  two  major  variables  (1.  violation  of  law,  and  2.  degree  of 
violation) ,  there  are  numerous  variables  associated  with  a  violation  of 
the  Liquor  Code  or  Crimes  Code.  Unfortunately,  in  most  instances  these 
variables  cannot  be  quantified  as  easily  as  those  associated  with  a 
traffic  violation.  By  way  of  example,  one  should  consider  the  averment, 
"Sales  to  minors."  Factors  which  should  necessarily  impact  on  a 
fundamentally  fair  consideration  of  the  merits  of  the  case  would 
include,  but  not  be  limited  to,  the  following: 

1)  Number  of  minors  apprehended 

2)  Number  of  patrons  on  the  premises  (three  minors  among  two 
hundred  probably  should  not  be  assigned  the  same  point  value  as  one 
hundred  minors  among  two  hundred  patrons.) 

3)  Ages  of  the  minor(s)  apprehended  (should  a  case  involving  a 
minor  who  is  20  1/2  years  old  be  treated  the  same  as  a  case 
involving  a  sixteen-year  old?) 

4)  Past  record  of  the  licensee 

5)  Presence  of  licensee  on  the  premises.  (Although  not  directly  a 
factor  nor  a  legal  excuse,  it  is  a  circumstance  that,  in  combina¬ 
tion  with  others,  might  properly  influence  a  penalty.) 

6)  Who  served  the  minor  and  under  what  conditions? 

7)  Was  the  minor  required  to  show  age  identification? 

8)  Did  he/she  show  false  identification? 

9)  Did  the  minor  appear  his/her  actual  age? 

Thus,  although  the  impression  of  dispositional  disparity  may 
surface  through  a  study  of  an  aggregate  assemblage  of  cases,  mitigating 
or  aggravating  circumstances  may  have  legitimately  impacted  upon 
individual  decisions. 

Another  factor  which  must  necessarily  be  considered  if  a  system  of 
absolute  penalties  would  be  adopted  is  the  difference  in  enforcement 
philosophies  from  agency  to  agency.  Any  law  enforcement  officer  in  the 
Commonwealth  is  currently  empowered  to  enforce  the  Liquor  Code  in 
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licensed  establishments.  If  a  particular  police  department  or 
individual  officer  were  to  be  involved  in  a  grudge  situation  with 
respect  to  a  given  licensee,  and  that  of f icer /department  is  certain  that 
the  observation  of  three  violations  will  automatically  cause  a 
suspension  of  the  license,  the  livelihood  of  the  licensee  could  be 
directly  dependent  upon  the  discretion  of  the  individual  local,  county 
or  state  officer.  As  the  courts  would  probably  not  uphold  such 
arbitrary  practices,  the  expense  associated  with  legal/court  costs  would 
be  excessive  and  could  not  be  justified. 

Generally,  a  point  system  could  be  seen  as  promoting  more  uniformi¬ 
ty  and  a  more  equitable  distribution  of  penalties.  A  formula 
incorporating  the  input  of  all  mitigating  and  aggravating  circumstances 
which  can  be  established  to  equitably  quantify  the  variables  would  be 
more  desirable.  We  would  agree  with  the  consultants  that  many  of  the 
regulations  should  be  considered  more  liberally  with  respect  to  such 
point-value  assignations. 

The  practice  of  combining  multiple  averments  in  a  single  citation 
has  a  valid  administrative  basis.  If  each  averment  was  treated  as  a 
violation  which  would  be  counted  against  the  mandatory  provisions,  then 
theoretically  a  licensee  could  demand  separate  hearings  on  each  of  the 
violations,  which  would  include  rights  to  all  appeals. 

Aside  from  the  philosophical  and  legal  considerations,  there  are 
practical  matters  associated  with  the  handling  of  individual  averments 
as  individual  citations  which  must  be  addressed.  Current  plans  within 
the  agency  call  for  a  systems  analysis  of  this  area  to  be  initiated 
during  the  month  of  February,  1985.  This  study  will  analyze  the 
paperflow  related  to  the  citation  process  and  will  address  the 
feasibility  of  implementing  a  computer  system  designed  to  track 
individual  citations.  Should  such  a  tracking  system  be  implemented,  we 
will,  at  that  point,  be  in  a  position  to  interface  a  system 
incorporating  a  formula  to  quantify  variables  associated  with 
dispositional  guidelines. 
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C.  QUOTA  PROVISIONS  OF  THE  PENNSYLVANIA 
LIQUOR  CODE 
(p.  27) 


In  its  evaluation  of  the  quota  provisions,  the  consulting  firm 
properly  identified  two  of  the  factors  which  contribute  to  the  number  of 
licensees  which  exceed  the  quota:  a  savings  clause  in  the  law  which 
permitted  licenses  previously  in  existence  to  remain  in  existence  after 
the  implementation  of  the  original  quota  law  (and  amendments  made 
thereto);  and,  the  resort  area  provision. 

The  recommendation  centered  primarily  upon  the  resort  area 
provision,  indicating  that  specific  criteria  should  be  established. 

This  particular  concern  has  been  addressed  in  the  courts  through  the 
appeal  of  numerous  cases. 

While  we  have  considered  the  promulgation  of  a  regulation  which 
would  specifically  define  the  area  as  suggested,  the  court  cases  related 
to  this  area  have  been  so  diverse  in  their  approach  that  we  have  found 
it  to  be  virtually  impossible  to  formulate  a  definition  of  "resort  area" 
or  to  establish  specific  standardized  criteria.  Therefore  we  have  had 
to  reject  this  approach.  It  appears  the  only  mechanism  to  rectify  this 
problem  would  derive  from  proper  legislative  amendment  to  the  Liquor 
Code  which  would  more  strictly  define  the  parameters  surrounding  the 
concept  of  the  resort  area. 
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D.  MANUAL  SYSTEM 
(p.  32) 


The  agency  concurs  with  the  assessment  that  the  current  license 
process  is  now  basically  a  manual  operation  with  limited  automated 
support.  We  also  concur  that  major  efficiencies  can  not  be  achieved 
without  an  integrated  system. 

The  partially  automated  licensing  system  currently  in  place 
provides  for  printing  of  renewal  applications  and  all  licenses  and 
permits  and  the  tracking  of  each  license  from  application  through  fee 
collection,  examination , and  approval  or  rejection.  The  elimination  of 
all  paper  copy  documentation  is  a  legal  issue;  whereas  on-line  access  to 
that  information  is  under  consideration  as  a  pending  project  to  commence 
in  late  Spring  of  1985.  The  project  will  include  a  complete  conversion 
of  that  current  licensing  data  base  system  to  the  new  Data  Base  software 
with  major  expansions  in  the  historical  records  and  enforcement  data 
areas.  The  new  software  also  provides  quick  query  access  as  well  as  a 
future  graphics  interface. 
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E.  FILING  DATE  ANALYSIS 

(p.  36) 


The  consulting  firm  reviewed  staffing  levels  of  the  Bureau  of 
Licensing  and  concluded  that  staffing  is  sufficient  for  peak  levels  of 
receipt  of  licensing  reports  and  exceeds  necessary  levels  of  staffing 
for  off-peak  periods.  In  fairness,  we  believe  that  further 
consideration  must  be  given  to  other  work  tasks  performed  in  this  area 
in  addition  to  those  related  to  renewal  activity.  The  matter  of  staff 
reductions  cannot  be  properly  addressed  from  the  perspective  of  document 
processing  alone. 

Further,  although  a  restructuring  of  licensing  districts  may 
represent  a  potential  savings,  the  issuance  of  multi-year  licenses  may 
impact  in  a  more  significant  manner.  A  two-year  license  period  could 
provide  double  the  fees  at  the  beginning  of  the  renewal  term  while 
requiring  the  same  personnel  resources  per  license.  Staggering  renewal 
years  within  districts,  would  halve  the  annual  workload  and  reduce 
overhead  costs. 

Initially,  it  is  suggested  that  legislative  efforts  be  directed  at 
a  consideration  for  multi-year  licenses  issued  under  Article  V  of  the 
Liquor  Code  (manufacturers,  transporters,  etc).  Once  this  has  been 
accomplished,  attention  can  be  focused  upon  Article  IV  Licensees 
(restaurants,  hotels,  clubs,  etc.). 
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F.  COMPLIANCE  WITH  PENNSYLVANIA  LIQUOR  CODE 

(p.  42) 


The  consulting  firm  found  the  application  review  p 
by  the  Bureau  of  Licensing  to  be  in  compliance  with  the 
Liquor  Code.  We  are  most  gratified  to  have  our  efforts 
recognized  by  an  external  reviewing  entity. 


rocess  followed 
Pennsylvania 
in  this  regard 
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G.  INVESTIGATIVE  REPORTS 
(p.  47) 


The  findings  of  the  consulting  firm  indicate  that  the  required 
information  for  investigation  meets  the  tests  of  sufficiency  and 
relevancy.  Consultants  verified  that  investigative  reports  are  in 
compliance  with  applicable  policies  and  procedures.  The  Liquor  Control 
Board  concurs  with  this  finding. 
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H.  INVESTIGATIVE  PROCEDURES 
(p.  50) 


In  its  assessment  of  investigative  procedures,  the  consultant 
indicates  that  procedures  do  not  sufficiently  address  the  financial 
posture  of  the  applicant.  Regarding  the  recommendation  that  an  inquiry 
into  the  forecasted  profitability  of  the  establishment  become  a 
consideration  in  investigation  guidelines,  there  is  cause  for  some 
negative  reaction.  First,  there  is  currently  no  basis  in  the  statute  or 
regulations  for  such  a  requirement.  Further,  there  is  some  question  as 
to  the  right  or  propriety  of  the  state  to  make  licensing  determinations 
based  on  forecasted  profitability,  particularly  when  infallible 
forecasting  mechanisms  do  not  exist.  As  it  would  be  difficult,  if  not 
impossible  to  evaluate  the  ability  of  the  prospective  licensees  to 
overcome  perceived  obstacles,  it  would  be  of  doubtful  benefit  for  a 
licensing/regulatory  agency  to  attempt  to  project  future  performance. 

Moreover,  government  should  serve  to  operate  for  the  good  of  the 
public  at  large;  to  become  involved  with  matters  such  as  possible 
bankruptcy  considerations  related  to  individual  licensees  may  be  outside 
the  scope  of  our  responsibility.  Such  involvement  could  be  viewed  as 
far  too  great  an  intrusion  into  the  business  rights  of  the  applicant  or 
licensee . 

In  response  to  the  comments  regarding  follow-up  investigations,  we 
are  in  agreement  that  a  follow-up  procedure  should  be  implemented.  It 
is  felt  that  additional  staff  may  be  necessary  to  fully  comply  with 
standards  that  should  be  set  forth  in  this  regard. 

The  initiation  of  financial  audits  at  the  district  level,  as 
recommended  in  the  evaluation  of  investigation  procedures,  is  supported. 
Through  the  utilization  of  qualified  personnel,  random  pecuniary 
interest  audits  would  be  a  valuable  enforcement  tool. 

Problems  have  been  identified  with  attempts  at  procuring  tax  return 
information.  Past  experience  in  this  area  has  indicated  that  individual 
and  corporate  tax  returns  can  be  obtained  only  through  written  request 
and  then  only  where  a  written  agreement  has  been  negotiated  between  the 
Internal  Revenue  Service  and  a  state  taxing  authority.  Although  this 
area  is  being  explored  presently,  it  is  not  entirely  clear  that  the 
Liquor  Control  Board  meets  qualifying  criteria  to  execute  such  an 
agreement . 

Regarding  the  assertion  that  investigators  would  benefit  from 
structured  education  in  the  implications  of  financial  investigations, 
there  is  agreement  as  to  the  the  merits  of  this  suggestion.  As  staffing 
permits,  this  recommendation  will  be  pursued. 
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